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MEETING NOTICE & AGENDA

The California Privacy Protection Agency Board will hold its inaugural public meeting at the following
date and time using a videoconference/teleconference platform:

Date: June 14, 2021
Time: 9:00 am

To join this meeting by Zoom videoconference:
https://zoom.us/j/94536763262

To join this meeting by telephone:
+1 (669) 900-9128
Webinar ID: 945 3676 3262

NOTE: Please be advised that Zoom requires attendees to input a name and an email address in order
to attend a videoconference. You may use a pseudonym and a pseudonymous email if you would prefer
not to use your name. You may also attend by telephone without giving a name (though your phone
number will be visible to the panelists and Board staff).

NOTE: Please be advised, in accordance with Executive Order N-29-20, and to minimize the spread of
COVID-19 and reduce the risk of infection during the current state of emergency, the California Privacy
Protection Agency Board (CPPA Board or Board) will conduct this meeting by remote participation only.
Members of the Board and members of the public may only attend this meeting using the
teleconference/videoconference options described in this Notice.

MEETING AGENDA

1. Call to Order, Establishment of a Quorum, and Welcome
Jennifer M. Urban, Chairperson

2. Board Member Introductions
Members of the Board


https://zoom.us/j/94536763262
https://www.gov.ca.gov/wp-content/uploads/2020/03/3.17.20-N-29-20-EO.pdf

10.

11.

12.

13.

14.

15.

Informational Presentation: Bagley-Keene Open Meeting Act
Philip Laird, Deputy General Counsel
Business, Consumer Services & Housing Agency

Informational Presentation: Administrative Procedures Act
Philip Laird, Deputy General Counsel
Business, Consumer Services & Housing Agency

Administrative Report
Tiffany Garcia, Deputy Secretary, Fiscal Policy & Administration
Business, Consumer Services & Housing Agency

Initial Hiring Strategy, Timelines, and Duties
Jennifer M. Urban, Chairperson

Board and Agency Policies and Practices: Delegations of Authority for Limited
Administrative Functions
Jennifer M. Urban, Chairperson

Board and Agency Policies and Practices: Conflict of Interest Code
Philip Laird, Deputy General Counsel
Business, Consumer Services & Housing Agency

Board and Agency Policies and Practices: Member Handbook
Jennifer M. Urban, Chairperson

Subcommittees of the Board: Discussion and Assignments
Jennifer M. Urban, Chairperson

Notice to the Attorney General to Assume Rulemaking Authority
Jennifer M. Urban, Chairperson

Public Comments on Iltems Not on the Agenda

Notice: The Board may not discuss or act on any matter raised during this public comment
section, except to decide whether to place the matter on the agenda of a future meeting.
[Government Code Sections 11125, 11125.7 (a)]

Future Agenda Items

Notice: Although any Board Member may identify a topic of interest, the Board may not
substantially discuss or take action on any matter raised during the meeting that is not

included on this agenda, except to decide to place the matter on the agenda of a future
meeting. [Government Code Sections 11125 & 11125.7(a).]

Future Meeting Schedule

Adjournment



NOTICE TO THE PUBLIC

All times indicated are approximate and subject to change. The meeting may be cancelled without notice.
Agenda items may be discussed and actions taken out of order at the discretion of the Chairperson for
convenience, to accommodate speakers, and to maintain a quorum. ldentified presenters are subject to
change. Action may be taken on any item on the agenda.

Public Comment: Members of the public who are attending will be given the opportunity to make
comments on each agenda item prior to any Board action. Additionally, there will be time for public
comment at the end of the meeting. If public comment is not specifically requested, members of the
public should feel free to request an opportunity to comment. Total time allocated for public comment
may be limited. Comments will be limited to three (3) minutes per person; however, the Chairperson may
decide to shorten or lengthen the public comment period at her discretion. Members of the public will not
be permitted to "yield" their allotted time to other members of the public to make comments.

Accessibility: This panel meeting is open to the public and is accessible to the disabled. If you need
assistance, including disability-related modifications or accommodations to participate in this meeting,
please make your request by contacting Lila Mirrashidi at (916) 591-9546 or lila.mirrashidi@bcsh.ca.gov.
Providing your request at least five business days before the meeting will help to ensure availability of the
requested accommodation. Requests for accommodations will be swiftly resolved.

For media inquiries, please contact Russ Heimerich at (916) 651-1385 or russ.heimerich@bcsh.ca.gov.
For the meeting agenda and more information, please access the Board’s website at https://cppa.ca.gov.

Please direct requests for further information to Lila Mirrashidi at (916) 591-9546 or in writing to
lila.mirrashidi@bcsh.ca.gov or 915 Capitol Mall, Suite 350A, Sacramento, CA 95814.



https://cppa.ca.gov/
mailto:lila.mirrashidi@bcsh.ca.gov
mailto:russ.heimerich@bcsh.ca.gov
mailto:lila.mirrashidi@bcsh.ca.gov

Agenda ltem 1

Call to Order, Establishment of a Quorum, and
Welcome

There are no meeting materials for this item.



Agenda ltem 2

Board Member Infroductions

There are no meeting materials for this item.
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Informational Presentation: Bagley-Keene Open
Meeting Act

*Additional Reference Documents in Attfachments
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BAGLEY-KEENE OPEN MEETING ACT



BAGLEY-KEENE OPEN MEETING ACT

Declared policy of the state

“It is the public policy of this state that public agencies exist to aid
in the conduct of the people's business and the proceedings of
public agencies be conducted openly so that the public may remain
informed. In enacting this article the Legislature finds and declares
... that actions of state agencies be taken openly and that their
deliberation be conducted openly....”

Govt. Code §11120.



OVERVIEW

All Board meetings must be open and public

The Board must provide a notice and agenda to the public for
all meetings 10 calendar days in advance

The Board must conduct its meetings and make its decisions in
public

The Board must allow all persons to attend and participate in its
meetings



WHO IS COVERED BY THE BAGLEY-KEENE ACT?

State bodies that consist of multiple members (two or more people)
created by statute or required by law to conduct official meetings

Advisory Bodies, if:
Created by the Legislature, or

Created by the Board or any member of the Board, and has three or more

members

Delegated Body

Exercises power that has been delegated by the Board

Common example is an Executive Committee



WHAT CONSTITUTES A MEETING?

A “Meeting” is defined as “any congregation of a majority
of the members [of the Board]. . . at the same time and
place to hear, discuss, or deliberate upon any item that is
within the subject matter jurisdiction of [the Board].”



SERTAL MEETINGS

Serial meetings constitute a meeting where communications “taken

as a whole” involve the majority of members.

Linear communications 1 -2 — 3 — 4

Spoke & Hub communications



SUBCOMMITTEES

Boards are allowed to establish subcommittees

Subcommittees that act in an advisory capacity only need to

comply with Bagley-Keene if more than two members are
assigned to the subcommittee

Two-person Subcommittee must be careful not to discuss private meetings with
any other Board Members outside of a public meeting

Subcommittees that are delegated authority to act on behalf
of the Board must always comply with Bagley-Keene



MEETINGS BY
TELECONFERENCE/VIDEOCONFERENCE

Mandatory conditions of a teleconference location:
A member of the Board is present at the site
Each site is accessible to the public

ADA compliant

Public can hear

Agenda must be provided and public allowed to speak from each
location

Votes by roll call



GOVERNOR'S EXECUTIVE ORDER WAIVING
LIMITED BAGLEY-KEENE PROVISIONS

Executive Order N-29-20 made the following changes:

Notices do not need to state where any board member attending by teleconference will
be physically located;

All board members may attend meetings by teleconference, and from private locations
not available to the public;

No board members need to be physically present at a location noticed for public
attendance and participation in the meeting if such a location will be provided;

No physical location needs to be provided for the public to attend or participate in the
meeting if they are allowed to participate by teleconference or other electronic means.



NOTICE

10 day Notice
Sent to everyone who has requested a copy
Sent to members

Posted on internet

Notice includes:

Name, phone number and address of person who can answer questions about
meeting and agenda

Must include web site address



AGENDA

Brief general description (less than 20 words) of each item to be
discussed or transacted

Provide information to help the public determine whether or not they
should attend and/or participate

Applies to open session and closed session items

Board may not discuss or act on matters not included in the
agenda

New issues may be included on the next agenda



PUBLIC ACCESS AND PARTICIPATION

All meetings are open to the public

All votes are open; no secret ballots

ADA compliant

Board may not impose conditions on public attendance at a meeting

Public must have the opportunity to speak either before or during
consideration of each agenda item

No discrimination of attendance based on race, national origin, etc.; no
entrance fee



PUBLIC COMMENT

The Board must take public comments on agenda items

Before or during board discussion
Must allow critical comments

Time allowed
Reasonable regulations may be adopted
Per speaker

Overall time allowed



CLOSED SESSIONS

Must list as “closed session”
Must meet and cite statutory exception
Decisions made in closed session are publicly announced

Confidential minutes kept



REMEDIES FOR VIOLATION OF BAGLEY-KEENE

Decisions can be overturned
May have to restart the process
Potential for lawsuit

Misdemeanor if proven intent to deceive public



END OF PRESENTATION



Agenda ltem 4

Informational Presentation: Administrative Procedures
Act



Navigating the Rulemaking Process

Phil Laird, BCSH Deputy General Counsel



Rulemaking 101

» What is a regulation?
» What is the Administrative Procedures Act?
» What is the Office of Administrative Law?

» What is an “underground regulation?”




The Rulemaking Process

» Your Agency has a great idea! (or statutory mandate)
» Notice Package is submitted to OAL
» 45-Day Public Comment Period
» Modifications to the text (if any) are published

» 15-Day Public Comment Period

» Final Rulemaking Package is submitted to OAL
» 30-(Business) Day OAL review

» Regulation goes into effect



What is OAL reviewing for?

» Authority (statutory)

» Reference (statute or court decision)
» Consistency (internally and externally)
» Clarity (easy to understand)

» Nonduplication (state or federal)

» Necessity (substantial evidence)




Initial Notice Package

» Text (including incorporated forms)
» Notice
» |nitial Statement of Reasons

» STD FORM 399

» Standardized Regulatory Impact Analysis (SRIA) if
a “Major Regulation”




Regulation Text

» Changes shown with underlines and strikeouts
» Authority & Reference
» Is the text clear?

» Readable

» “Written or displayed so that the meaning is easily
understood by those persons directly affected.”

» Easily identifiable subsections

» Are “Forms Incorporated by Reference” included and
properly identified?




Notice

» Provides notice of the proposed rulemaking

» Informs the public how they can submit comments and request

a hearing

» Includes general overview of relevant existing laws/regulations,
policy objectives of the rulemaking, and general description of

the proposed regulatory changes

» Summary of Economic Impact Assessment or Standardized

Regulatory Impact Analysis (SRIA)



Initial Statement of Reasons

» Provides most detail about the purpose/necessity
of the regulatory changes

» Describes the problem being addressed

» Explains the necessity for each component of the
regulations

» Includes an Economic Impact Assessment or SRIA



STD FORM 399

» Standard form issued by the Department of Finance

» Provides estimates for economic and fiscal impacts of the
proposed regulatory action

» Requires concurring signature from Department of Finance when
a fiscal impact is estimated




Standardized Regulatory Impact Analysis
(SRIA)

» Required for any “Major Regulation” (impact is $50m+
in 12-month period)

» Must notify Dept of Finance (DOF) of anticipated SRIA
at least 60-days prior to filing Notice with OAL; also
must solicit public comment on proposal/alternatives

» Analyzes economic impact of the proposed regulatory
actions in the manner prescribed by DOF regulations

» Typically requires contracting with an economist to
ensure a compliant SRIA




FINAL RULEMAKING PACKAGE

» Final Text

» Final Statement of Reasons

» Everything else from the initial
package




Final Statement of Reasons

» Updated Informative Digest (New laws? Regulations?)

» Updated Initial Statement of Reasons (Modifications? OAL
advice?)

» Respond to ALL comments received during comment period
» “The Board accepts...” “The Board rejects...”
» Summarizing and combining like comments is allowed



OAL Review

» Pre-review before Notice is Published
» 30 business day review of Final Rulemaking File

» Files typically rejected for clarity and necessity
issues

» If file will be rejected, decide withdrawal vs. denial

» If approved, regulations become effect quarterly or
“upon filing” with the Secretary of State




End of Presentation
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Administrative Report



California Privacy

P rOte Ct I O n Administrative Report
Age n Cy June 14, 2021




Report Topics

*** Proposition 24

» Business, Consumer Services, and Housing
Agency’s Role

+»» Administrative Functions




Proposition 24

Creation of California Privacy Protection Agency — Civil Code Sections 1798.199.10 - 1798.199.40

Establishment of annual appropriation — Civil Code Section 1798.199.95.
o 2020-21: S5 million
o 2021-22: 510 million

The Department of Finance, in preparing the state budget and the Budget Act bill submitted to the Legislature, shall
include an item for the support of this title that shall indicate all of the following:

(1) The amounts to be appropriated to other agencies to carry out their duties under this title, which amounts shall
be in augmentation of the support items of those agencies.

(2) The additional amounts required to be appropriated by the Legislature to the agency to carry out the purposes
of this title, as provided for in this section.

(3) In parentheses, for informational purposes, the continuing appropriation during each fiscal year of ten million
dollars (510,000,000), adjusted for cost-of-living changes made pursuant to this section.

The Attorney General shall provide staff support to the agency until the agency has hired its own staff. The Attorney
General shall be reimbursed by the agency for these services.


https://1798.199.95
https://1798.199.40
https://1798.199.10

B CS H * Assist with onboarding of
Agency’s

board members

* Assist with establishing the
administrative functions of the Agency

Human Resources
Fiscal Operations
Procurement
Information Technology

ell=

O
O
O
O




Administrative
Functions

Human Resources

(Department of Justice)

Fiscal Operations

(Department of General Services)

Procurement

(Department of General Services)

Information Technology

(Department of Consumer Affairs)



Funding for Future
Facility

Contracting for
Administrative support

Establishing positions



Questions?

Tiffany.Garcia@bcsh.ca.gov



mailto:Tiffany.Garcia@bcsh.ca.gov
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Initial Hiring Strategy, Timelines, and Duties



California Privacy Protection Agency
Exempt Position Duty Statement

Exempt Employee’s Name

Classification Title Name of Agency

Executive Director California Privacy Protection Agency
Exempt Level / Salary Range Geographic Location

Position Number Effective Date of Appointment

Scope of Regulation:

The California Privacy Protection Agency (Agency) was established by voters in November 2020 when
they passed Proposition 24, the California Privacy Rights Act (CPRA), which amends and extends the
California Consumer Privacy Act (CCPA). The Agency is directed by the California Privacy Protection
Agency Board (Board), and is charged with protecting the fundamental privacy rights of natural
persons with respect to the use of their personal information by implementing the CCPA. (Civil Code,
§ 1798.199.10(a).); Civil Code, § 1798.199.40(c).) The CPRA directs the Agency to engage in
rulemaking, enforcement, public education, and other activities to implement and enforce the CCPA,
with the goal of strengthening consumer privacy, while giving attention to the impact on business and
innovation. (Civil Code, § 1798.199.40, CPRA, § 3(C)(1).)

Authority for Position:
The CPRA mandates that the Board “shall appoint an executive director who shall act in accordance
with agency policies and regulations and with applicable law.” (Civil Code, § 1798.199.30.)

Authority of the Executive Director:

The CPRA vests the Agency with full administrative power, authority, and jurisdiction to implement
and enforce the CCPA, via governance by the Board. (Civil Code, § 1798.199.10(a).) The Board “may
delegate authority to . . . the executive director to act in the name of the agency between meetings
of the agency, except with respect to resolution of enforcement actions and rulemaking authority.”
(Civil Code, § 1798.199.35.) The Executive Director is delegated by the Board the responsibility and
authority for the day-to-day operations and activities of the Agency, in order to oversee the
development and interpretation of Board policy to ensure that the Agency’s responsibilities, goals
and objectives are accomplished.

General Statement:

The Executive Director is the principal staff officer of the Agency. As an appointee of the Board, the
Executive Director will serve at the pleasure of the Board and perform duties as assigned by the Board.
Under the direction of the Board, the Executive Director is delegated the authority to oversee daily
operations and activities of the Agency and is responsible for, but not limited to:

A. Specific Duties [Essential (E) Functions]:

(E) Fulfills the Agency’s statutory responsibilities and mission as directed by the Board


https://1798.199.40

Executive Director
California Privacy Protection Agency
Page 2 of 3

Ensures that the Agency’s statutory responsibilities, and its high-level policies, goals, and
objectives as promulgated by the Board, are accomplished.

Assists and advises the Board on the formulation of Agency policy and participates in the
activation of Agency mission, goals, and objectives. Is responsible for understanding,
advocating, and complying with Agency policies, goals, and objectives as identified and
promulgated by the Board. Ensures the development, ongoing review, and implementation of
the Agency’s mission, goals, and objectives.

Consults with and secures advice to the Board on the complex legal, regulatory, technical,
social, and political issues involved in implementing the Agency’s statutory mission and
responsibilities. Works with the Board, Agency staff counsel, and stakeholders to develop
necessary and appropriate regulations, legislative requests, public education, and policies.

Confers regularly with the Board chairperson. Coordinates and ensures the execution of all
Board and committee meetings, develops Board and committee meeting agendas in
consultation with the Board chairperson and Board members, and acts as Agency
spokesperson at meetings, hearings, and other venues as delegated by the Board.

As designated by the Board, represents the Agency to the Governor’s Office; Office of the
Attorney General; Legislature; other state, federal, and international government bodies;
stakeholders in matters under the Agency’s jurisdiction; and the media. Participates in and
makes presentations in policy, regulatory, and other forums.

Provides the Board with clear and accurate reports of meetings, Agency activities, and
operations. Keeps the Board informed of developments relevant to the Agency’s jurisdiction
and responsibilities, and of the progress of Agency programs.

(E) Develops, manages, and administers the operation of the Agency

Is responsible for oversight and general direction of the day-to-day operations of the Agency.
The inaugural Executive Director, in consultation with and at the direction of the Board, is
responsible for establishing an appropriate organizational structure for the Agency consistent
with the Agency’s statutory responsibilities, Board policies, and civil service laws.

With direction from the Board, plans, directs, organizes, and oversees the Agency’s activities
to administer, implement, and enforce the California Consumer Privacy Act, including, without
limitation: rulemaking; investigation and enforcement; promoting public awareness and
understanding; providing guidance to consumer and businesses; cooperating with other
agencies; engaging in grantmaking; monitoring relevant developments related to the
protection of personal information; and other activities of the Agency.

Makes recommendations to the Board and oversees the preparation of policies and directions
for Agency departments. Plans, organizes, and directs the work of Agency staff. Determines
and sets policy on procedural and organizational matters. Reviews Agency departments and
programs for consistency with established policy.



Executive Director
California Privacy Protection Agency
Page 3 of 3

Is responsible for all administrative and fiscal functions of the Agency, including ensuring
compliance with all legal and regulatory requirements. This includes responsibility for a
budget of approximately ten million dollars ($10,000,000) per fiscal year.

B. Supervision Received

The Executive Director reports to, and takes direction from, the Board.

C. Supervision Exercised

The Executive Director is delegated the authority by the Board to provide leadership and
oversight for all Agency activities. The Executive Director is responsible for overseeing Agency
resources and staff. The Executive Director will work with the Board to establish an
appropriate organizational structure, but is expected to directly supervise the Deputy Director
of Administration and other department heads, and to indirectly supervise all Agency civil
service staff.

D. Administrative Responsibility

The Executive Director is responsible for all administrative and fiscal functions of the Agency,
including ensuring compliance with all legal and regulatory requirements, and managing the
Agency’s budget. The Executive Director directs the development of reports by the Board
and provided to the Governor, the State Legislature, and the public concerning Agency
activities.

E. Personal Contacts

The Executive Director has regular and continuous contact with the chairperson and other
members of the Board and Agency staff; frequent contact with the Attorney General’s
Office, and other state agencies necessary to fulfilling the Agency’s responsibilities; regular
contact with the Governor’s Office, the Legislature, Agency stakeholders, and the media; and
contact with other legal bodies and regulatory agencies with jurisdiction over privacy and
data processing.

F. Functional Requirements

No specific physical requirements. As an exempt employee, the incumbent may work in
excess of 40 hours per week in an office setting, with artificial light and temperature control.
Daily access to and use of a personal computer and telephone is essential. Sitting and standing
requirements are consistent with office work. Incumbent must travel occasionally, when
necessary, using various means of transportation.

G. Other Information

This position requires the incumbent to take an Oath of Office prior to appointment.



California Privacy Protection Agency
Exempt Position Duty Statement

Exempt Employee’s Name

Classification Title Name of Agency

Deputy Director of Administration California Privacy Protection Agency
Exempt Level / Salary Range Geographic Location

Position Number Effective Date of Appointment

Scope of Regulation:

The California Privacy Protection Agency (Agency) was established by voters in November 2020 when
they passed Proposition 24, the California Privacy Rights Act (CPRA), which amends and extends the
California Consumer Privacy Act (CCPA). The Agency is directed by the California Privacy Protection
Agency Board (Board), and is charged with protecting the fundamental privacy rights of natural
persons with respect to the use of their personal information by implementing the CCPA. (Civil Code,
§ 1798.199.10(a).); Civil Code, § 1798.199.40(c).) The CPRA directs the Agency to engage in
rulemaking, enforcement, public education, and other activities to implement and enforce the CCPA,
with the goal of strengthening consumer privacy, while giving attention to the impact on business and
innovation. (Civil Code, § 1798.199.40, CPRA, § 3(C)(1).)

Authority for Position:

The CPRA created the CPPA, vested it with “full administrative power, authority and jurisdiction, (Civil
Code, 1798.199.10(a).), and directed it to fulfill numerous responsibilities on behalf of Californians.
(Civil Code, § 1798.199.40.) The CPPA must now be established and operationalized. Given the wide
range of responsibilities mandated for the CPPA by the CPRA, it is imperative to have a CPPA that is
well-organized and runs smoothly. To accomplish that efficient operation, it is necessary to have a
Chief Deputy Director of Administration to work with the CPPA’s Executive Director and the Board to
develop and execute the administrative and operational functions of the new agency.

General Statement:

As the principal administrative staff of the newly-established California Privacy Protection Agency,
the inaugural Chief Deputy Director of Administration (CDDA) is responsible for working with the
Agency’s Executive Director to develop all of the administrative and operational functions of the new
agency. As an appointee of the Board, the CDDA will serve at the pleasure of the Board and perform
duties as assigned by the Board and the Executive Director. On an ongoing basis, the CDDA will be
have principal responsibility for the Agency’s day-to-day administrative operations and activities, and
is responsible for, but not limited to:

A. Specific Duties:

Is responsible for developing, and then on an on-going basis managing, the day-to-day
administrative operations and activities of the Agency to ensure that the Agency’s
responsibilities, goals and objectives are accomplished.



Chief Deputy Director of Administration
California Privacy Protection Agency
Page 2 of 3

Is responsible for oversight, general direction of the day-to-day administrative operations and
administrative activities of the Agency. Develops, manages, administers, and executes the
Agency’s administrative functions in support of the Agency’s statutory responsibilities,
including organizing work elements, providing staffing and staff training, and directing and
executing administrative activities.

Plans, organizes, and directs the administrative functions of the Agency, including, without
limitation: information technology services; human resources; staff training and development;
budgeting; accounting; and business services.

Works cooperatively with the Executive Director and Agency staff to ensure that the Board’s
goals and objectives are accomplished in an effective, efficient, and highly ethical manner by
developing and successfully implementing operational procedures. Creates and maintains all
procedures to govern administrative work as necessary in line with state standards and legal
requirements.

Works effectively with other state agencies and service providers to establish and successfully
maintain Agency administrative operations, including; but not limited to: Governor’s Office;
Attorney General’s Office; Business, Consumer Services and Housing Agency; Department of
Consumer Affairs; the Legislature; service providers; and other interested parties when
necessary and appropriate.

Directs the development of reports to be provided to the Executive Director, Board, Governor,
the Legislature, and the public concerning Agency activities.

Other duties as required and necessary.

B. Supervision Received

The Chief Deputy Director of Administration reports to the Executive Director, and takes
direction from the Executive Director and the Board.

C. Supervision Exercised

The Chief Deputy Director of Administration is expected to directly supervise administrative
leadership of the Agency and to indirectly supervise other Agency civil service staff responsible
for administrative and operational functions of the Agency. The Chief Deputy Director of
Administration is expected to be delegated the authority necessary to carry out designated
administrative functions.

D. Administrative Responsibility

The Chief Deputy Director of Administration is for implementing and overseeing Agency
administrative functions.



Chief Deputy Director of Administration
California Privacy Protection Agency
Page 3 of 3

E.

Personal Contacts

The Chief Deputy Director of Administration has regular and continuous contact with the
Executive Director and with Agency staff, and regular contact with others necessary to
establish and successfully maintain Agency administrative functions, including the Board
chairperson; other state agencies; state and outside service providers; and other interested
parties.

Functional Requirements

No specific physical requirements. As an exempt employee, the incumbent may work in
excess of 40 hours per week in an office setting, with artificial light and temperature control.
Daily access to and use of a personal computer and telephone is essential. Sitting and standing
requirements are consistent with office work. Incumbent must travel occasionally, when
necessary, using various means of transportation.

Other Information

This position requires the incumbent to take an Oath of Office prior to appointment.



Agenda ltem 7/

Board and Agency Policies and Practices:
Delegations of Authority for Limited Administrative
Functions

There are no meeting materials for this item.
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Board and Agency Policies and Practices: Conflict of
Interest Code



CALIFORNIA PRIVACY PROTECTION AGENCY
CONFLICT OF INTEREST CODE

The Political Reform Act (Government Code Section 81000, et seq.) requires state and local
government agencies to adopt and promulgate conflict of interest codes. The Fair Political
Practices Commission has adopted a regulation (2 California Code of Regulations Section
18730), that contains the terms of a standard conflict of interest code which can be incorporated
by reference in an agency’s code. After public notice and hearing, the standard code may be
amended by the Fair Political Practices Commission to conform to amendments in the Political
Reform Act. Therefore, the terms of 2 California Code of Regulations Section 18730 and any
amendments to it duly adopted by the Fair Political Practices Commission are hereby
incorporated by reference into the Conflict of Interest Code for the California Privacy Protection
Agency. This regulation and the attached Appendices, designating positions, and establishing
disclosure requirement categories, shall constitute the Conflict of Interest code of the California
Privacy Protection Agency (CPPA).

The statement of economic interests for the CPPA Board Members and the Executive Director
shall be filed electronically with the Fair Political Practices Commission. All other individuals
holding designated positions shall file their statements with the CPPA. All statements must be
made available for public inspection and reproduction (Gov. Code Sec. 81008).

NOTE: Authority cited: Section 87300, Government Code. Reference: Sections 87300 and 87302,
Government Code; Title 2 Code of Regulations Section 18730.



CALIFORNIA PRIVACY PROTECTION AGENCY

APPENDIX A
Designated Positions Disclosure Category
California Privacy Protection Agency Board Members 1
Executive Director 1
Chief Privacy Auditor 1
Attorney (all levels) 1
Deputy Director of Administration 2

Consultants/New Positions

*Consultants/new positions shall be included in the list of designated positions and shall disclose
pursuant to the broadest disclosure category in the code subject to the following limitation:

The Executive Director may determine in writing that a particular consultant or new position,
although a “designated position,” is hired to perform a range of duties that is limited in scope and
thus is not required to comply with the disclosure requirements described in this section. Such
determination shall include a description of the consultant’s or new position’s duties and, based
upon that description, a statement of the extent of disclosure requirements. The Executive
Director’s determination is a public record and shall be retained for public inspection in the same
manner and location as this conflict-of-interest code. (Gov. Code Sec. 81008.)



CALIFORNIA PRIVACY PROTECTION AGENCY
APPENDIX B

Disclosure Categories
Category 1:

Designated positions in this category shall disclose investments, business positions in business
entities and income, (including receipt of gifts, loans and travel payments) and real property in the
state of California.

Category 2:

Designated positions in this category shall disclose investments, business positions in business
entities and income (including receipt of gifts, loans and travel payments), from sources that
provide leased facilities, goods, equipment, vehicles, machinery or services, including training or
consulting services of the type utilized by the California Privacy Protection Agency.
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INTRODUCTION

Brief History

In November of 2020, voters approved Proposition 24, the California Privacy Rights Act of 2020 (CPRA).
The CPRA amends and extends the California Consumer Privacy Act of 2018. It is intended to “protect
consumers’ rights, including the constitutional right of privacy.” To this end, it gives consumers various
rights to limit and control businesses’ collection and sharing of personal information and imposes on
businesses various disclosure, security, and other responsibilities. The CPRA directs that the “rights of
consumers and the responsibilities of businesses should be implemented with the goal of strengthening
consumer privacy, while giving attention to the impact on business and innovation.” (CPRA, § 3(C)(1).)

To implement the law, the CPRA established the California Privacy Protection Agency (Agency),
governed by a five-member board. The CPRA vests the Agency with the “full administrative power,
authority and jurisdiction to implement and enforce” the law. (Civil Code, § 1798.199.10(a).) The
Agency’s responsibilities include (but are not limited to) engaging in rulemaking, investigating violations,
assessing penalties, promoting public awareness, providing guidance to consumers and businesses, and
cooperating with other jurisdictions. (Civil Code, § 1798.199.40.)

BOARD AUTHORITY AND MEMBERSHIP

Authority
(Civil Code, § 1798.199.10(a).)

The California Privacy Protection Agency Board (Board) was established by California voters
through the CPRA.

Board Membership
(Civil Code, § 1798.199.10(a).)

The Board consists of the following five members (Board Members):

(A) The Chairperson of the Board (Chairperson), and one additional Member, appointed
by the Governor;

(B) one Board Member appointed by the by the Attorney General;
(C) one Board Member appointed by the Senate Rules Committee; and

(D) one Board Member appointed by the Speaker of the Assembly.


https://1798.199.40

Term
(Civil Code, § 1798.199.20.)

Each Board Member serves at the pleasure of their appointing authority but for no longer than
eight consecutive years.

Compensation
(Civil Code, § 1798.199.25.)

Board Members shall be compensated salary per diem of one hundred dollars ($100), adjusted
biennially for cost of living, “for each day on which they engage in official duties,” and “shall be
reimbursed for expenses incurred in the performance of their official duties.”

Resignation
(Government Code, § 1750(b).)

If it becomes necessary for a Board Member to resign, a letter shall be sent to the appropriate
appointing authority (Governor’s Office, Office of the Attorney General, Senate Rules
Committee, or the Speaker of the Assembly) with the effective date of the resignation. Written
notification is required by state law. Copies of this letter shall also be sent to the Chairperson
and the Executive Director.

BOARD MEMBER QUALIFICATIONS, DUTIES, AND RESPONSIBILITIES

Board Member Qualifications, Responsibilities and Rights

(Civil Code, § 1798.199.15.)

The CPRA specifies certain Board Member qualifications, responsibilities, and rights. Board
Members shall:

(A) Have qualifications, experience, and skills, in particular in the areas of privacy and
technology, required to perform the duties of the Agency and exercise its powers.

(B) Maintain the confidentiality of information which has come to their knowledge in
the course of the performance of their tasks or exercise of their powers, except to
the extent that disclosure is required by the Public Records Act.

(C) Remain free from external influence, whether direct or indirect, and shall neither
seek nor take instructions from another.

(D) Refrain from any action incompatible with their duties and engaging in any
incompatible occupation, whether gainful or not, during their term.
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(E) Have the right of access to all information made available by the Agency to the
Chairperson.

(F) Be precluded, for a period of one year after leaving office, from accepting
employment with a business that was subject to an enforcement action or civil
action under this title during the Board Member’s tenure or during the five-year
period preceding the Board Member’s appointment.

(G) Be precluded for a period of two years after leaving office from acting, for
compensation, as an agent or attorney for, or otherwise representing, any other
person in a matter pending before the Agency if the purpose is to influence an
action of the Agency.

Conflict of Interest Avoidance
(Government Code, § 87100.)

No Board Member may make, participate in making, or in any way attempt to use their official
position to influence a governmental decision in which they know or has reason to know they
have financial interest.

Any Board Member who has a financial interest shall disqualify themselves from making or
attempting to use their official position to influence the decision.

Any Board Member who feels they are entering a situation where there is a potential for a
conflict of interest should immediately consult the Executive Director or the Board'’s legal
counsel.

Incompatible Activities
(Government Code, §19990.)

All Board Members shall sign an incompatible activities statement. Governor’s appointees will
likely have already signed the Governor’s incompatible activities statement, and will be
expected to adhere to the terms therein.

Within the first several months of being hired, counsel for the Board, or another staff attorney,
should review the incompatibility statement already signed by the Governor’s appointees, and
seek to develop a specific one for the Board, to be executed by all Board Members.

On-boarding of Board Members

Board Members must submit the following no later than 30 days after their swearing-in:

e Oath of Office — signed and dated.

e Form 700 - Statement of Economic Interest.



Required Trainings
Board Members must complete the required trainings within 6 months of their swearing-in:

e Bagley-Keene Open Meeting Act Training.

e Ethics Training.

e Sexual Harassment Prevention Training. To ensure compliance with Assembly Bill 1825
(Chapter 933, Statutes of 2004), Board Members are required to complete Sexual
Harassment Prevention Training every two years.

e Defensive Driver Training.

Responsibilities of the Chairperson

The responsibilities of the Chairperson include but are not limited to:

* Coordinating regularly with the Executive Director to be abreast of day-to-day
operations of the Agency.

* Developing the agenda for Board meetings.

* Chairing and facilitating Board meetings.

* Representing the Board before external entities. This may include but is not limited to:
attending legislative hearings and testifying on behalf of the Board, attending meetings
with stakeholders and Legislators on behalf of Board, talking to the media on behalf of
the Board, and signing letters on behalf of the Board. When necessary, the Chairperson
may designate other Board Members or Agency staff, as appropriate, to represent the
Board.

*  Forming subcommittees of the Board and assigning subcommittee members.

* Coordinating the annual review of the Executive Director, Chief Privacy Auditor, and any
other senior Agency staff whom the Board reviews.

BOARD MEETING PROCEDURES

Board Meetings
(Government Code, § 11120 et seq.)

Being a member of the Board is a serious commitment to the people of the State of California.
Board Members are expected to attend all scheduled Board meetings. If a Board Member is
unable to attend, they must contact the Chairperson or the Executive Director and provide a
written explanation of their absence. Board Members shall attend the entire meeting and allow
sufficient time to conduct all Board business at each meeting.



Meetings are subject to the Bagley-Keene Open Meeting Act (Act). The Act governs meetings of
the state regulatory bodies and meetings of committees of those bodies where the committee
consists of more than two members. The Act specifies requirements for providing notice of
meetings and meeting agendas. It prohibits discussing or acting on matters not included on the
meeting agenda. If an agenda contains matters which are appropriate for closed session, the
agenda must cite the statutory section and subdivision authorizing the closed session.

Through training given to the Board, and on Board Members’ own initiative, Board Members
should become familiar with the general Bagley-Keene Open Meeting Act requirements. Board
Members are required by law to receive a copy of the Act, which will be done at the Board’s first

public meeting. If Board Members have questions about the law, they should contact Agency
counsel for advice.

Agenda Items

Board Members may submit agenda items for a future Board meeting during the “Future
Agenda Items” section of a Board meeting or to the Executive Director. To the extent possible,
the Chairperson will calendar each Board Member’s request for a future Board meeting.

In the event of a conflict between potential agenda items, the Chairperson shall make the final
decision. The Chairperson will work with the Executive Director to finalize the agenda.

Notice of Meetings
(Government Code §11120 et seq.)

Meeting notices, including agendas, for Board meetings will be sent to persons on the Board’s
mailing list at least 10 calendar days in advance, as specified in the Bagley-Keene Open Meeting
Act. The notice shall include the name, work address, and work telephone number of a staff
person who can provide further information prior to the meeting. Notices will also be posted
online at https://www.cppa.ca.gov.

Record of Meetings

The business conducted in open session by the Board can be recorded by a registered court
reporter or audio recorded at the Board’s discretion.

In the alternative, minutes or a summary of the open session can be taken. These shall be
prepared by Board staff and submitted for review by Board Members. The Board minutes or
summary will be considered and approved or disapproved at the next scheduled meeting of the
Board. When approved, the minutes or summary shall serve as the official record of the

meeting. If the Board records a Board meeting, the recording shall be maintained for at least 10
years.

By law, minutes must also be taken of properly convened closed sessions of Board meetings.
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Robert’s Rules of Order

The Board will use Robert’s Rules of Order, to the extent that it does not conflict with state law
(e.g., the Bagley-Keene Open Meeting Act or other state laws or regulations), as a guide when
conducting its meetings. Questions of order can be clarified by the Board’s legal counsel.

AGENCY ADMINISTRATION

Executive Director
(Civil Code, § 1798.199.30.)

The Board shall appoint an Executive Director, who shall act in accordance with Agency policies
and regulations and with applicable law. The Executive Director is responsible for the day-to-day
operations and integrity of the Agency and is the official custodian of records. The Executive
Director is an at-will employee, who serves at the pleasure of the Board, and may be
terminated, with or without cause, in accordance with all applicable laws and certain provisions
of the Bagley-Keene Open Meeting Act.

Chief Privacy Auditor

(Civil Code, § 1798.199.40(f).)

The Board shall appoint a Chief Privacy Auditor to conduct audits of businesses to ensure
compliance with the law. The Chief Privacy Auditor shall act in accordance with Agency policies
and regulations and with applicable law. The Chief Privacy Auditor is an at-will employee, who
serves at the pleasure of the Board, and may be terminated, with or without cause, in

accordance with all applicable laws and certain provisions of the Bagley-Keene Open Meeting
Act.

Executive Director and Chief Privacy Auditor Evaluations

On an annual basis, the Executive Director and Chief Privacy Auditor shall be evaluated by the
Board during closed sessions. Board Members provide information to the Chairperson on the
Executive Director’s and Chief Privacy Auditor’s performance in advance of these meetings.

Agency Staff
(Civil Code, § 1798.199.30.)

Most employees of the Agency are civil service employees. Their employment, pay, benefits,
discipline, termination, and conditions of employment are governed by a myriad of civil service
laws and regulations and often by collective bargaining agreements. The Executive Director
hired by the Board is an exempt position, and serves under different rules than a standard civil
servant. Because of this complexity, the Board delegates authority and responsibility for
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management of the civil service staff to the Executive Director and legal staff as an instrument
of the Board.

Board Members may express any staff concerns to the Executive Director but shall refrain from
involvement in any civil service matters. Board Members shall not become involved in the
personnel issues of any state employee.

BOARD MEMBERS’ CONDUCT

General Rules of Conduct

All Board Members shall act in accordance with their oath of office, and shall conduct
themselves in a courteous, professional and ethical manner at all times. The Board serves at the
pleasure of its appointing authorities, and shall conduct its business in an open manner, so that
the public shall be both informed and involved, consistent with the provisions of the Bagley-
Keene Open Meeting Act and all other governmental and civil codes applicable to similar boards
within the State of California.

*  Board Members shall comply with all provisions of the Bagley-Keene Open Meeting Act.

* Board Members shall not speak or act for the Board without proper authorization.

* Board Members shall not privately or publicly lobby for, publicly endorse, or otherwise
engage in any personal efforts that would tend to promote their own personal or
political views or goals, when those are in direct opposition to an official position
adopted by the Board.

* Board Members shall not discuss personnel or Board business matters outside their
official capacity or outside a properly noticed and agendized meeting.

* Board Members shall never accept gifts from those having business before the Board or
the Agency while serving on the Board.

* Board Members shall maintain the confidentiality of confidential documents and
information related to Board business.

* Board Members shall comply with all applicable incompatible activities statements they
serve under.

* Board Members shall recognize the equal role and responsibilities of all Board
Members.

* Board Members shall act fairly, and be nonpartisan, impartial, and unbiased in their
roles.

* Board Members shall treat all individuals in a fair, professional, courteous, and impartial
manner.

* Board Members shall not use their positions on the Board for personal, familial, or
financial gain.



Communications with Individuals, Other Organizations, and Media

General

Board Members are reminded that the power of the Board is vested in the Board itself and not
with any individual Board Member. All communications relating to any Board action or policy to
any individual, organization, or representatives of the media shall be made only by the
Chairperson, the Chairperson’s designee, or the Executive Director.

Any Board Member who is contacted by any of the above should inform the Chairperson or
Executive Director of the contact immediately and follow the policies in this section.

Board Member Written Correspondence and Mailings

A Board Member must not produce correspondence, press releases, articles, memoranda or any
other communication made in the Board Member’s official capacity, or regarding matters under
the jurisdiction or responsibility of the Board, unless designated to speak on a specific issue by
the Chairperson. All written communications must be approved in advance of publication by the
Chairperson. The Executive Director will retain a copy in a chronological file.

Media Inquiries

Media inquiries should be promptly referred to the Chairperson or the Executive Director, who
will determine how to respond. Expressing a personal opinion can be seen as a Board policy or
position and may be represented as the Board has taken a position on a particular issue when it
has not.

Written inquiries should be promptly forwarded to the Chairperson or Executive Director. A
Board Member who receives a call should politely thank the caller for the call, but state that it is
the Board'’s policy to refer all inquiries. The Board Member should then send an email to the
Chairperson or Executive Director indicating that they received a media inquiry and relaying any
information supplied by the inquirer. The Chairperson or Executive Director will coordinate with
the Board Member, one another, or Agency staff, as appropriate, to respond to the inquiry.

Public Communications and Speaking Engagements

Because the power of the Board is vested in the Board itself and not with any individual Board
Member, Board Members are cautioned to not express their personal opinions as a Board policy
or position or represent that the Board has taken a position on a particular issue when it has
not. When speaking in a public venue on a topic that could be perceived as relevant to Board or
Agency business, Board Members must state clearly that they are speaking on their own behalf
and not conveying a position of the Board or the Agency, unless they have been designated to
speak for the Board by the Chairperson. If Board Members prepare presentation slides, a paper,
or other written materials on topics that could be perceived as relevant to Board or Agency
business, they must include a written version of this statement in the materials.



Correspondence

All correspondence shall be issued on the Board’s standard letterhead and will be disseminated
by the Executive Director’s office.

Business Cards

Business cards will be provided to each Board Member with the Board’s name, address,
telephone numbers, and website address.

OTHER POLICIES & PROCEDURES

Ex Parte Communications
(Government Code, § 11430.10 et seq.)

The Government Code contains provisions prohibiting ex parte communications. An “ex parte”
communication is a communication to the decisionmaker made by one party to an enforcement
action without participation by the other party. While there are specified exceptions to the
general prohibition, the key provision is found in subdivision (a) of section 11430.10, which
states:

“While the proceeding is pending, there shall be no communication, direct or indirect,
regarding any issue in the proceeding to the presiding officer from an employee or
representative of an agency that is a party or from an interested person outside the
agency, without notice and an opportunity for all parties to participate in the
communication.”

Once the Agency begins enforcement under the CPRA, it is possible that the subject of an
investigation or enforcement action will attempt directly contact Board Members directly. If the
communication is written, recipient Board Members should read only far enough to determine
the nature of the communication. Once they realize it is from a person under investigation or
against whom an action is pending, they should reseal the documents and send them to the
Executive Director.

If a Board Member receives a telephone call from the subject of an investigation or a person or
entity against whom an enforcement action is pending, the Board Member should immediately
tell the person they cannot speak to them about the matter and inform the Executive Director
and the Agency’s legal counsel.

If the person insists on discussing the case, they should be told that the Board Member will be
required to be recused from any participation in the matter. Therefore, continued discussion is
of no benefit.

If a Board Member believes that they have received an unlawful ex parte communication, they
should contact the Executive Director and the Agency’s legal counsel.
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Service of Legal Documents

A Board Member may receive service of a lawsuit against themselves, the Board, or the Agency
pertaining to a certain issue (e.g. a disciplinary matter, a complaint, a legislative matter, etc.). To
prevent a confrontation, the Board Member should accept service, then immediately notify the
Executive Director of the service and indicate the name of the matter that was served and any
other pertinent information. The Board Member should then mail the entire package that was
served to the Executive Director as soon as possible and await instructions from the Agency’s
legal counsel.

Prohibition on Honoraria
(Government Code, § 89503 and FPPC Regulations, Title 2, Division 6.)

As a rule, Board Members should decline honoraria for speaking at, or otherwise participating in,
professional association conferences and meetings. A member of a state board or commission is
precluded from accepting an honorarium from any source, if the member would be required to
report the receipt of income or gifts from that source on their statement of economic interest.

Board Members are required to report income from, among other entities, professional
associations and continuing education providers. Therefore, a Board Member should decline all
offers for honoraria for speaking or appearing before such entities.

There are limited exceptions to the honoraria prohibition. The acceptance of an honorarium is
not prohibited under the following circumstances:

(1) An honorarium is returned to the donor (unused) within 30 days;

(2) an honorarium is delivered to the State Controller within 30 days for donation to the General
Fund (for which a tax deduction is not claimed); or

(3) an honorarium is not delivered to the Board Member, but is donated directly to a bona fide
charitable, educational, civic, religious, or similar tax exempt, non-profit organization.

Considering this prohibition, Board Members should report all offers of honoraria to the
Chairperson so that the Chairperson, in consultation with the Executive Director and Agency
counsel, may determine whether the potential for conflict of interest exists.
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Subcommittees of the Board: Discussion and
Assignments

There are no meeting materials for this item.
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Nofice to the Attorney General fo Assume
Rulemaking Authority

There are no meeting materials for this item.
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Public Comment of Items Not on the Agenda

There are no meeting materials for this item.
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Future Agenda ltems

There are no meeting materials for this item.
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Future Meeting Schedule

There are no meeting materials for this item.
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Adjournment

There are no meeting materials for this item.
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INTRODUCTION

The Bagley-Keene Open Meeting Act (“the Act” or “the Bagley-Keene Act”), set forth in
Government Code sections 11120-11132*, covers all state boards and commissions. Generally, it
requires these bodies to publicly notice their meetings, prepare agendas, accept public testimony and
conduct their meetings in public unless specifically authorized by the Act to meet in closed session.
Following is a brief summary of the Act’s major provisions. Although we believe that this summary
is a helpful road map, it is no substitute for consulting the actual language of the Act and the court
cases and administrative opinions that interpret it.

If you wish to obtain additional copies of this pamphlet, they may be ordered or downloaded
via the Attorney General’s Home Page, located on the World Wide Web at http://caag.state.ca.us.
You may also write to the Attorney General’s Office, Public Inquiry Unit, P.O. Box 944255,
Sacramento, CA 94244-2550 or call us at (800) 952-5225 (for callers within California), or (916)
322-3360 (for callers outside of California); the TTY/TDD telephone numbers are (800) 952-5548
(for callers within California), or (916) 324-5564 (for callers outside of California).

PURPOSE OF THE ACT

Operating under the requirements of the Act can sometimes be frustrating for both board
members and staff. This results from the lack of efficiency built into the Act and the unnatural
communication patterns brought about by compliance with its rules.

If efficiency were the top priority, the Legislature would create a department and then permit
the department head to make decisions. However, when the Legislature creates a multimember
board, it makes a different value judgment. Rather than striving strictly for efficiency, it concludes
that there is a higher value to having a group of individuals with a variety of experiences,
backgrounds and viewpoints come together to develop a consensus. Consensus is developed through
debate, deliberation and give and take. This process can sometimes take a long time and is very
different in character than the individual-decision-maker model.

Although some individual decision-makers follow a consensus-building model in the way that
they make decisions, they’re not required to do so. When the Legislature creates a multimember
body, it is mandating that the government go through this consensus building process.

When the Legislature enacted the Bagley-Keene Act, it imposed still another value judgment
on the governmental process. In effect, the Legislature said that when a body sits down to develop
its consensus, there needs to be a seat at the table reserved for the public. (8 11120.) By reserving
this place for the public, the Legislature has provided the public with the ability to monitor and
participate in the decision-making process. If the body were permitted to meet in secret, the public’s
role in the decision-making process would be negated. Therefore, absent a specific reason to keep

LAl statutory references are to the Government Code.
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the public out of the meeting, the public should be allowed to monitor and participate in the decision-
making process.

If one accepts the philosophy behind the creation of a multimember body and the reservation
of a seat at the table for the public, many of the particular rules that exist in the Bagley-Keene Act
become much easier to accept and understand. Simply put, some efficiency is sacrificed for the
benefits of greater public participation in government.

BODIES COVERED BY THE ACT: General Rule

The general rule for determining whether a body is covered by the Act involves a two part
test (§ 11121(a)):

First, the Act covers multimember bodies. A multimember body is two or more people.
Examples of multimember bodies are: state boards, commissions, committees, panels, and councils.
Second, the body must be created by statute or required by law to conduct official meetings. If a
body is created by statute, it is covered by the Act regardless of whether it is decision-making or
advisory.

| Advisory Bodies

The Act governs two types of advisory bodies: (1) those advisory bodies created by the
Legislature and (2) those advisory bodies having three or more members that are created by formal
action of another body. (811121(c).) If an advisory body created by formal action of another body
has only two members, it is not covered by the Bagley-Keene Act. Accordingly, that body can do its
business without worrying about the notice and open meeting requirements of the Act. However, if
it consists of three people, then it would qualify as an advisory committee subject to the requirements
of the Act.

When a body authorizes or directs an individual to create a new body, that body is deemed
to have been created by formal action of the parent body even if the individual makes all decisions
regarding composition of the committee. The same result would apply where the individual states
an intention to create an advisory body but seeks approval or ratification of that decision by the body.

Finally, the body will probably be deemed to have acted by formal action whenever the chair
of the body, acting in his or her official capacity, creates an advisory committee. Ultimately, unless
the advisory committee is created by staff or an individual board member, independent of the body’s
authorization or desires, it probably should be viewed as having been created by formal action of the
body.



] Delegated Body

The critical issue for this type of body is whether the committee exercises some power that
has been delegated to it by another body. If the body has been delegated the power to act, it is a
delegated committee. (8 11121(b).) A classic example is the executive committee that is given
authority to act on behalf of the entire body between meetings. Such executive committees are
delegated committees and are covered by the requirements of the Act.

There is no specific size requirement for the delegated body. However, to be a body, it still
must be comprised of multiple members. Thus, a single individual is not a delegated body.

| Commissions Created by the Governor

The Act specifically covers commissions created by executive order. (8 11121(a).) That
leaves open two potential issues for resolution with respect to this type of body. First, what’s an
executive order as opposed to other exercises of power by the Governor? Second, when is a body
a “commission” within the meaning of this provision? There is neither case law nor an Attorney
General opinion addressing either of these issues in this context.

u Body Determined by Membership

The next kind of body is determined by who serves on it. Under this provision, a body
becomes a state body when a member of a state body, in his or her official capacity, serves as a
representative on another body, either public or private, which is funded in whole or in part by the
representative’s state body. (811121(d).) It does not come up often, but the Act should be consulted
whenever a member of one body sits as a representative on another body.

In summary, the foregoing are the general types of bodies that are defined as state bodies

under the Bagley-Keene Act. As will be discussed below, these bodies are subject to the notice and
open meeting requirements of the Act.

MEMBERS-TO-BE

The open meeting provisions of the Act basically apply to new members at the time of their
election or appointment, even if they have not yet started to serve. (§ 11121.95.) The purpose of this
provision is to prevent newly appointed members from meeting secretly among themselves or with
holdover members of a body in sufficient numbers so as to constitute a quorum. The Act also
requires bodies to provide their new members with a copy of the Act. (8 11121.9.) We recommend
that this Handy Guide be used to satisfy that requirement.
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WHAT IS A MEETING?

The issue of what constitutes a meeting is one of the more troublesome and controversial
issues under the Act. A meeting occurs when a quorum of a body convenes, either serially or all
together, in one place, to address issues under the body’s jurisdiction. (8 11122.5.) Obviously, a
meeting would include a gathering where members were debating issues or voting on them. But a
meeting also includes situations in which the body is merely receiving information. To the extent
that a body receives information under circumstances where the public is deprived of the opportunity
to monitor the information provided, and either agree with it or challenge it, the open-meeting process
is deficient.

Typically, issues concerning the definition of a meeting arise in the context of informal
gatherings such as study sessions or pre-meeting get-togethers. The study session historically arises
from the body’s desire to study a subject prior to its placement on the body’s agenda. However, if
a quorum is involved, the study session should be treated as a meeting under the Act. With respect
to pre-meeting briefings, this office opined that staff briefings of the city council a half hour before
the noticed city council meeting to discuss the items that would appear on the council’s meeting
agenda were themselves meetings subject to open meeting laws.> To the extent that a briefing is
desirable, this office recommends that the executive officer prepare a briefing paper which would
then be available to the members of the body, as well as, to the public.

] Serial Meetings

The Act expressly prohibits the use of direct communication, personal intermediaries, or
technological devices that are employed by a majority of the members of the state body to develop
a collective concurrence as to action to be taken on an item by the members of the state body outside
of an open meeting. (8 11122.5(b).) Typically, a serial meeting is a series of communications, each
of which involves less than a quorum of the legislative body, but which taken as a whole involves
a majority of the body’s members. For example, a chain of communications involving contact from
member A to member B who then communicates with member C would constitute a serial meeting
in the case of a five-person body. Similarly, when a person acts as the hub of a wheel (member A)
and communicates individually with the various spokes (members B and C), a serial meeting has
occurred. Inaddition, a serial meeting occurs when intermediaries for board members have a meeting
to discuss issues. For example, when a representative of member A meets with representatives of
members B and C to discuss an agenda item, the members have conducted a serial meeting through
their representatives acting as intermediaries.

242 Ops.Cal.Atty.Gen. 61 (1963); see also 32 Ops.Cal.Atty.Gen. 240 (1958).
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In the Stockton Newspapers case, the court concluded that a series of individual telephone
calls between the agency attorney and the members of the body constituted a meeting.® In that case,
the attorney individually polled the members of the body for their approval on a real estate
transaction. The court concluded that even though the meeting was conducted in a serial fashion, it
nevertheless was a meeting for the purposes of the Act.

An executive officer may receive spontaneous input from board members on the agenda or
on any other topic. But problems arise if there are systematic communications through which a
quorum of the body acquires information or engages in debate, discussion, lobbying, or any other
aspect of the deliberative process, either among themselves or between board members and the staff.

Although there are no cases directly on point, if an executive officer receives the same
question on substantive matters addressed in an upcoming agenda from a quorum of the body, this
office recommends that a memorandum addressing these issues be provided to the body and the
public so they will receive the same information.

This office has opined that under the Brown Act (the counterpart to the Bagley-Keene Act
which is applicable to local government bodies) that a majority of the board members of a local
public agency may not e-mail each other to discuss current topics related to the body’s jurisdiction
even if the e-mails are also sent to the secretary and chairperson of the agency, posted on the agency’s
Internet website, and made available in printed form at the next public meeting of the board.*

The prohibition applies only to communications employed by a quorum to develop a
collective concurrence concerning action to be taken by the body. Conversations that advance or
clarify a member’s understanding of an issue, or facilitate an agreement or compromise among
members, or advance the ultimate resolution of an issue, are all examples of communications that
contribute to the development of a concurrence as to action to be taken by the body. Accordingly,
with respect to items that have been placed on an agenda or that are likely to be placed upon an
agenda, members of state bodies should avoid serial communications of a substantive nature that
involve a quorum of the body.

In conclusion, serial meeting issues will arise most commonly in connection with rotating
staff briefings, telephone calls or e-mail communications among a quorum of board members. In
these situations, part of the deliberative process by which information is received and processed,
mulled over and discussed, is occurring without participation of the public.

Just remember, serial-meeting provisions basically mean that what the body can not do as a
group it can not do through serial communications by a quorum of its members.

3Stockton Newspapers, Inc. v. Redevelopment Agency (1985) 171 Cal.App.3d 95, 105.
See also, 65 Ops.Cal.Atty.Gen. 63, 66 (1982); 63 Ops.Cal.Atty.Gen. 820, 828-829 (1980).

* Cal.Atty.Gen., Indexed Letter, No. IL 00-906 (February 20, 2001).
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m(] Contacts by the Public

One of the more difficult areas has to do with the rights of the public to contact individual
members. For example, a communication from a member of the public to discuss an issue does not
violate the Act. (8 11122.5(c)(1).) The difficulty arises when the individual contacts a quorum of
the body.

So long as the body does not solicit or orchestrate such contacts, they would not constitute
a violation of the Bagley-Keene Act. Whether its good policy for a body to allow these individual
contacts to occur is a different issue.

m(] Social Gatherings

The Act exempts purely social situations from its coverage. (§11122.5(c)(5).) However, this
construction is based on the premise that matters under the body’s jurisdiction will not be discussed
or considered at the social occasion. It may be useful to remind board members to avoid “shop talk”
at the social event. Typically, this is difficult because service on the body is their common bond.

m[] Conferences and Retreats

Conferences are exempt from the Act’s coverage so long as they are open to the public and
involve subject matter of general interest to persons or bodies in a given field. (§ 11122.5(c)(2).)
While in attendance at a conference, members of a body should avoid private discussions with other
members of their body about subjects that may be on an upcoming agenda. However, if the retreat
or conference is designed to focus on the laws or issues of a particular body it would no be exempt
under the Act.

m(] Teleconference Meetings

The Act provides for audio or audio and visual teleconference meetings for the benefit of the
public and the body. (8 11123.) When a teleconference meeting is held, each site from which a
member of the body participates must be accessible to the public. [Hence, a member cannot
participate from his or her car, using a car phone or from his or her home, unless the home is open
to the public for the duration of the meeting.] All proceedings must be audible and votes must be
taken by rollcall. All other provisions of the Act also apply to teleconference meetings. For these
reasons, we recommend that a properly equipped and accessible public building be utilized for
teleconference meetings. This section does not prevent the body from providing additional locations
from which the public may observe the proceedings or address the state body by electronic means.

NOTICE AND AGENDA REQUIREMENTS

The notice and agenda provisions require bodies to send the notice of its meetings to persons
who have requested it. (8 11125(a).) In addition, at least ten days prior to the meeting, bodies must



prepare an agenda of all items to be discussed or acted upon at the meeting. (8§ 11125(b).) In
practice, this usually translates to boards and commissions sending out the notice and agenda to all
persons on their mailing lists. The notice needs to state the time and the place of the meeting and
give the name, phone number and address of a contact person who can answer questions about the
meeting and the agenda. (8 11125(a).) The agenda needs to contain a brief description of each item
to be transacted or discussed at the meeting, which as a general rule need not exceed 20 words in
length. (8 11125(b).)

The agenda items should be drafted to provide interested lay persons with enough information
to allow them to decide whether to attend the meeting or to participate in that particular agenda item.
Bodies should not label topics as “discussion” or “action” items unless they intend to be bound by
such descriptions. Bodies should not schedule items for consideration at particular times, unless they
assure that the items will not be considered prior to the appointed time.

The notice and agenda requirements apply to both open and closed meetings. There is a
tendency to think that agendas need not be prepared for closed session items because the public
cannot attend. But the public’s ability to monitor closed sessions directly depends upon the agenda
requirement which tells the public what is going to be discussed.

REGULAR MEETINGS

The Act, itself, does not directly define the term * regular meeting.” Nevertheless, there are
several references in the Act concerning regular meetings. By inference and interpretation, the
regular meeting is a meeting of the body conducted under normal or ordinary circumstances. A
regular meeting requires a 10-day notice. This simply means that at least 10 days prior to the
meeting, notice of the meeting must be given along with an agenda that sufficiently describes the
items of business to be transacted or discussed. (88 11125(a), 11125(b).) The notice for a meeting
must also be posted on the Internet, and the web site address must be included on the written agenda.
In addition, upon request by any person with a disability, the notice must be made available in
appropriate alternative formats, as required by Section 202 of the Americans with Disabilities Act
of 1990 (42 U.S.C. Sec. 12132), and the applicable federal rules and regulations. The notice must
contain information regarding the manner in which and the deadline by which a request for any
disability-related modification or accommodation, including auxiliary aids or services, may be made
by a person requiring these aids or services in order to participate in the meeting.

In two special situations, items may be added to the agenda within the 10-day notice period,
provided that they are added and notice is given no later than 48 hours prior to the meeting. (8
11125.) The first such situation is where the body concludes that the topic it wishes to add would
qualify for an emergency meeting as defined in the Act. (8 11125.3(a)(1).) The second situation is
where there is a need for immediate action and the need for action came to the attention of the body
after the agenda was mailed in accordance with the 10-day notice requirement. (8§ 11125.3(a)(2).)
This second situation requires a two-thirds vote or a unanimous vote if two-thirds of the members are
not present.



Changes made to the agenda under this section must be delivered to the members of the body
and to national wires services at least 48 hours before the meeting and must be posted on the Internet
as soon as practicable.

SPECIAL MEETINGS

A few years ago, special meetings were added to the Act to provide relief to agencies that,
due to the occurrence of unforeseen events, had a need to meet on short notice and were hamstrung
by the Act’s 10-day notice requirement. (8§ 11125.4.) The special meeting requires that notice be
provided at least 48 hours before the meeting to the members of the body and all national wire
services, along with posting on the Internet.

The purposes for which a body can call a special meeting are quite limited. Examples include
pending litigation, legislation, licencing matters and certain personnel actions. Atthe commencement
of the special meeting, the body is required to make a finding that the 10-day notice requirement
would impose a substantial hardship on the body or that immediate action is required to protect the
public interest and must provide a factual basis for the finding. The finding must be adopted by two-
thirds vote and must contain articulable facts that support it. If all of these requirements are not
followed, then the body can not convene the special meeting and the meeting must be adjourned.

EMERGENCY MEETINGS

The Act provides for emergency meetings in rare instances when there exists a crippling
disaster or a work stoppage that would severely impair public health and safety. (8 11125.5.) An
emergency meeting requires a one-hour notice to the media and must be held in open session. The
Act also sets forth a variety of other technical procedural requirements that must be satisfied.

PUBLIC PARTICIPATION

Since one of the purposes of the Act is to protect and serve the interests of the general public
to monitor and participate in meetings of state bodies, bodies covered by the Act are prohibited from
imposing any conditions on attendance at a meeting. (8 11124.) For example, while the Act does
not prohibit use of a sign-in sheet, notice must be clearly given that signing-in is voluntary and not
a pre-requisite to either attending the meeting or speaking at the meeting. On the other hand, security
measures that require identification in order to gain admittance to a government building are
permitted so long as security personnel do not share the information with the body.

In addition, members of the public are entitled to record and to broadcast (audio and/or video)
the meetings, unless to do so would constitute a persistent disruption. (§11124.1.)



Toensure public participation, the Legislature expressly afforded an opportunity to the public
to speak or otherwise participate at meetings, either before or during the consideration of each agenda
item. (811125.7.) The Legislature also provided that at any meeting the body can elect to consider
comments from the public on any matter under the body’s jurisdiction. And while the body cannot
act on any matter not included on the agenda, it can schedule issues raised by the public for
consideration at future meetings. Public comment protected by the Act includes criticism of the
programs, policies and officials of the state body.

ACCESS TO RECORDS

Under the Act, the public is entitled to have access to the records of the body. (§ 11125.1.)
In general, a record includes any form of writing. When materials are provided to a majority of the
body either before or during the meeting, they must also be made available to the public without
delay, unless the confidentiality of such materials is otherwise protected. Any records provided to
the public, must be available in appropriate alternative formats, as required by Section 202 of the
Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and the applicable federal rules and
regulations, upon request by a person with a disability.

Notwithstanding the foregoing, the Act makes Government Code section 6254, the most
comprehensive exemption under the California Public Records Act, applicable to records provided
to the body. That is, if the record that is being provided to the board members is a record that is
otherwise exempt from disclosure under section 6254 of the Government Code, then the record need
not be disclosed to members of the public. (§ 11125.1(a).) However, the public interest balancing
test, set forth in Government Code section 6255, is expressly made inapplicable to records provided
to members of the body.

If an agency has received a request for records, the Public Records Act allows the agency to
charge for their duplication. (8 11125.1(c).) Please be aware that the Public Records Act limits the
amount that can be charged to the direct cost of duplication. This has been interpreted to mean a pro-
rata share of the equipment cost and probably a pro-rata share of the employee cost in order to make
the copies. It does not include anything other than the mere reproduction of the records. (See,§
6253.9 for special rules concerning computer records.) Accordingly, an agency may not recover for
the costs of retrieving or redacting a record.

ACCESSABILITY OF MEETING LOCATIONS

The Act requires that the place and manner of the meeting be nondiscriminatory. (8§ 11131.)
As such, the body cannot discriminate on the basis of race, religion, national origin, etc. The meeting
site must also be accessible to the disabled. Furthermore, the agency may not charge a fee for
attendance at a meeting governed by the Act.
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CLOSED SESSIONS

Although, as a general rule, all items placed on an agenda must be addressed in open session,
the Legislature has allowed closed sessions in very limited circumstances, which will be discussed
in detail below. Closed sessions may be held legally only if the body complies with certain
procedural requirements. (§ 11126.3)

As part of the required general procedures, the closed session must be listed on the meeting
agenda and properly noticed. (8 11125(b).) Prior to convening into closed session, the body must
publically announce those issues that will be considered in closed session. (§ 11126.3.) This can be
done by a reference to the item as properly listed on the agenda. In addition, the agenda should cite
the statutory authority or provision of the Act which authorizes the particular closed session.
(811125(b).) After the closed session has been completed, the body is required to reconvene in
public. (811126.3(f).) However, the body is required to make a report only where the body makes
adecision to hire or fire an individual. (8 11125.2.) Bodies under the Bagley-Keene Actare required
to keep minutes of their closed sessions. (§ 11126.1.) Under the Act, these minutes are confidential,
and are disclosable only to the board itself or to a reviewing court.

Courts have narrowly construed the Act’s closed-session exceptions. For example, voting by
secret ballot at an open-meeting is considered to be an improper closed session. Furthermore, closed
sessions may be improperly convened if they are attended by persons other than those directly
involved in the closed session as part of their official duties.

u Personnel Exception

The personnel exception generally applies only to employees. (8 11126(a) and (b).)
However, a body’s appointment pursuant to subdivision (e) of Section 4 of Article VII of the
California Constitution (usually the body’s executive director) has been designated an employee for
purposes of the personnel exception. On the other hand, under the Act, members of the body are not
to be considered employees, and there exists no personnel exception or other closed session vehicle
for board members to deal with issues that may arise between them. Board elections, team building
exercises, and efforts to address personality problems that may arise between members of the board,
cannot be handled in closed session.

Only certain categories of subject matter may be considered at a closed session authorized
under the personnel exception. (8 11126(a)(1).) The purpose of the personnel exception is to protect
the privacy of the employee, and to allow the board members to speak candidly. It can be used to
consider appointments, employment, evaluation of performance, discipline or dismissal, as well as
to hear charges or complaints about an employee’s actions. Although the personnel exception is
appropriate for discussion of an employee’s competence or qualifications for appointment or
employment, we do not think that discussion of employee compensation may be conducted in closed
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session in light of an appellate court decision interpreting a similar exception in the Brown Act, (the
counterpart to the Bagley-Keene Act which is applicable to local government bodies).’

The Act requires compliance with specific procedures when the body addresses a complaint
leveled against an employee by a third person or initiates a disciplinary action against an employee.
Under either circumstance, the Act requires 24-hour written notice to the employee. (§11126(a)(2).)
Failure to provide such notice voids any action taken in closed session.

Upon receiving notice, the employee has the right to insist that the matter be heard in public
session. (§11126(a)(2).) However, the opposite is not true. Under the Act, an employee has no right
to have the matter heard in closed session. If the body decides to hold an open session, the Bagley-
Keene Act does not provide any other option for the employee. Considerations, such as the
employee’s right to privacy, are not addressed under the Bagley-Keene Act.

If an employee asserts his or her right to have the personnel matter addressed in open session,
the body must present the issues and information/evidence concerning the employee’s performance
or conduct in the open session. However, the body is still entitled to conduct its deliberations in
closed session. (8§ 11126(a)(4).)

| Pending Litigation Exception

The purpose of the pending litigation exception is to permit the agency to confer with its
attorney in circumstances where, if that conversation were to occur in open session, it would
prejudice the position of the agency in the litigation. (8§ 11126(e)(1).) The term “litigation” refers
to an adjudicatory proceeding that is held in either a judicial or an administrative forum.
(811126(e)(2)(c)(iii).) For purposes of the Act, litigation is “pending” in three basic situations.
(811126(e)(2).) First, where the agency is a party to existing litigation. Secondly, where under
existing facts and circumstances, the agency has substantial exposure to litigation. And thirdly,
where the body is meeting for the purpose of determining whether to initiate litigation. All of these
situations constitute pending litigation under the exception.

For purposes of the Bagley-Keene Act, the pending litigation exception constitutes the
exclusive expression of the attorney-client privilege. (8 11126(e)(2).) In general, this means that
independent statutes and case law that deal with attorney-client privilege issues do not apply to
interpretations of the pending litigation provision of the Bagley-Keene Act. Accordingly, the specific
language of the Act must be consulted to determine what is authorized for discussion in closed
session.

Because the purpose of the closed session exception is to confer with legal counsel, the
attorney must be present during the entire closed session devoted to the pending litigation. The Act’s
pending litigation exception covers both the receipt of advice from counsel and the making of

*San Diego Union v. City Council (1983) 146 Cal.App.3d 947.
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litigation decisions (e.g., whether to file an action, and if so, what approach should be taken, whether
settlement should be considered, and if so, what the settlement terms should be.

What happens in a situation where a body desires legal advice from counsel, but the Act’s
pending litigation exception does not apply? In such a case, legal counsel can either (1) provide the
legal advice orally and discuss it in open session; or (2) deliver a one-way legal advice memorandum
to the board members. The memorandum would constitute a record containing an attorney-client
privileged communication and would be protected from disclosure under section 6254(k) of the
Public Records Act. (11125.1(a).) However, when the board members receive that memorandum,
they may discuss it only in open session, unless there is a specific exception that applies which allows
them to consider it in closed session.®

] Deliberations Exception

The purpose of the deliberations exception is to permit a body to deliberate on decisions in
a proceeding under the Administrative Procedures Act, or under similar provisions of law, in closed
session. (8 11126(c)(3).)

] Real Property Exception

Under the Act, the real-property exception provides that the body can, in closed session,
advise its negotiator in situations involving real estate transactions and in negotiations regarding price
and terms of payment. (§ 11126(c)(7).) However, before meeting in closed session, the body must
identify the specific parcel in question and the party with whom it is negotiating. Again, the Act
requires that the body properly notice its intent to hold a closed session and te cite the applicable
authority enabling it to do so.

| Security Exception

A state body may, upon a two-thirds vote of those present, conduct a closed session to
consider matters posing a potential threat of criminal or terrorist activity against the personnel,
property, buildings, facilities, or equipment, including electronic data, owned, leased, or controlled
by the state body, where disclosure of these considerations could adversely affect their safety or
security. (11126(c)(18).) After such a closed session, the state body must reconvene in open session
prior to adjournment and report that a closed session was held along with a description of the general
nature of the matters considered, and whether any action was taken in closed session.

Whenever a state body utilizes this closed session exception, it must also provide specific
written notice to the Legislative Analyst who must retain this information for at least four years.
(11126(c)(18)(D).) This closed session exception will sunset in 2006. (11126(h).)

®Roberts v. City of Palmdale (1993) 5 Cal.4th 363, 381.
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REMEDIES FOR VIOLATIONS

The Act provides for remedies and penalties in situations where violations have allegedly
occurred. Depending on the particular circumstances, the decision of the body may be overturned
(8 11130.3), violations may be stopped or prevented (8 11130), costs and fees may be awarded
(811130.5), and in certain situations, there may be criminal misdemeanor penalties imposed as well.
(811130.7.)

Within 90 days of a decision or action of the body, any interested person may file suit alleging
a violation of the Act and seeking to overturn the decision or action. Among other things, such suit
may allege an unauthorized closed session or an improperly noticed meeting. Although the body is
permitted to cure and correct a violation so as to avoid having its decision overturned, this can be
much like trying to put toothpaste back in the tube. If possible, the body should try to return to a
point prior to when the violation occurred and then proceed properly. For example, if the violation
involves improper notice, we recommend that the body invalidate its decision, provide proper notice,
and start the process over. To the extent that information has been received, statements made, or
discussions have taken place, we recommend that the body include all of this on the record to ensure
that everyone is aware of these events and has had an opportunity to respond.

In certain situations where a body has violated the Act, the decision can not be set aside or
overturned; namely, where the action taken concerns the issuance of bonds, the entering into
contracts where there has been detrimental reliance, the collection of taxes, and, in situations where
there has been substantial compliance with the requirements of the Act. (11130.3(b).)

Another remedy in dealing with a violation of the Act involves filing a lawsuit to stop or
prevent future violations of the Act. (8 11130.) In general, these legal actions are filed as
injunctions, writs of mandates, or suits for declaratory relief. The Legislature has also authorized the
Attorney General, the District Attorney or any other interested person to use these remedies to seek
judicial redress for past violations of the Act.

A prevailing plaintiff may recover the costs of suit and attorney’s fees from the body (not
individual members). (8 11130.5.) Onthe other hand, if the body prevails, it may recover attorney’s
fees and costs only if the plaintiff’s suit was clearly frivolous and totally without merit.

The Act provides for misdemeanor penalties against individual members of the body if the

member attends a meeting in violation of the Act with the intent to deprive the public of information
to which he or she knows, or has reason to know, the public is entitled to receive. (8 11130.7.)
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THE BAGLEY-KEENE OPEN MEETING ACT

Government Code Sections 11120-11132

8 11120. Policy statement; requirement for open meetings

11120. Itis the public policy of this state that public agencies exist to aid in the conduct of
the people’s business and the proceedings of public agencies be conducted openly so that the public
may remain informed.

In enacting this article the Legislature finds and declares that it is the intent of the law that
actions of state agencies be taken openly and that their deliberation be conducted openly.

The people of this state do not yield their sovereignty to the agencies which serve them. The
people, in delegating authority, do not give their public servants the right to decide what is good for
the people to know and what is not good for them to know. The people insist on remaining informed
so that they may retain control over the instruments they have created.

This article shall be known and may be cited as the Bagley-Keene Open Meeting Act.
§ 11121. State body
11121. Asused in this article, “state body” means each of the following:

(a) Every state board, or commission, or similar multimember body of the state that is created
by statute or required by law to conduct official meetings and every commission created by executive
order.

(b) A board, commission, committee, or similar multimember body that exercises any
authority of a state body delegated to it by that state body.

(c) An advisory board, advisory commission, advisory committee, advisory subcommittee,
or similar multimember advisory body of a state body, if created by formal action of the state body
or of any member of the state body, and if the advisory body so created consists of three or more
persons.

(d) A board, commission, committee, or similar multimember body on which a member of
a body that is a state body pursuant to this section serves in his or her official capacity as a
representative of that state body and that is supported, in whole or in part, by funds provided by the
state body, whether the multimember body is organized and operated by the state body or by a private
corporation.
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§ 11121.1. State body; exceptions

11121.1. As used in this article, “state body” does not include any of the following:

(a) State agencies provided for in Article VI of the California Constitution.

(b) Districts or other local agencies whose meetings are required to be open to the public
pursuant to the Ralph M. Brown Act (Chapter 9 (commencing with Section 54950) of Part 1 of
Division 2 of Title 5).

(c) State agencies provided for in Article IV of the California Constitution whose meetings
are required to be open to the public pursuant to the Grunsky-Burton Open Meeting Act (Article 2.2
(commencing with Section 9027) of Chapter 1.5 of Part 1 of Division 2 of Title 2).

(d) State agencies when they are conducting proceedings pursuant to Section 3596.

(e) State agencies provided for in Section 109260 of the Health and Safety Code, except as
provided in Section 109390 of the Health and Safety Code.

(F) State agencies provided for in Section 11770.5 of the Insurance Code.

(g) The Credit Union Advisory Committee established pursuant to Section 14380 of the
Financial Code.

8§ 11121.9. Requirement to provide law to members

11121.9. Each state body shall provide a copy of this article to each member of the state body
upon his or her appointment to membership or assumption of office.

§ 11121.95. Application to persons who have not assumed office

11121.95. Any person appointed or elected to serve as a member of a state body who has not
yet assumed the duties of office shall conform his or her conduct to the requirements of this article
and shall be treated for purposes of this article as if he or she has already assumed office.

8 11122. Action taken; defined

11122. As used in this article “action taken” means a collective decision made by the
members of a state body, a collective commitment or promise by the members of the state body to

make a positive or negative decision or an actual vote by the members of a state body when sitting
as a body or entity upon a motion, proposal, resolution, order or similar action.
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8 11122.5. Meeting defined; exceptions

11122.5. (a) As used inthis article, “meeting” includes any congregation of a majority of the
members of a state body at the same time and place to hear, discuss, or deliberate upon any item that
is within the subject matter jurisdiction of the state body to which it pertains.

(b) Except as authorized pursuant to Section 11123, any use of direct communication,
personal intermediaries, or technological devices that is employed by a majority of the members of
the state body to develop a collective concurrence as to action to be taken on an item by the members
of the state body is prohibited.

(c) The prohibitions of this article do not apply to any of the following:

(1) Individual contacts or conversations between a member of a state body and any other
person.

(2) The attendance of a majority of the members of a state body at a conference or similar
gathering open to the public that involves a discussion of issues of general interest to the public or
to public agencies of the type represented by the state body, provided that a majority of the members
do not discuss among themselves, other than as part of the scheduled program, business of a specified
nature that is within the subject matter jurisdiction of the state body. This paragraph is not intended
to allow members of the public free admission to a conference or similar gathering at which the
organizers have required other participants or registrants to pay fees or charges as a condition of
attendance.

(3) The attendance of a majority of the members of a state body at an open and publicized
meeting organized to address a topic of state concern by a person or organization other than the state
body, provided that a majority of the members do not discuss among themselves, other than as part
of the scheduled program, business of a specific nature that is within the subject matter jurisdiction
of the state body.

(4) The attendance of a majority of the members of a state body at an open and noticed
meeting of another state body or of a legislative body of a local agency as defined by Section 54951,
provided that a majority of the members do not discuss among themselves, other than as part of the
scheduled meeting, business of a specific nature that is within the subject matter jurisdiction of the
other state body.

(5) The attendance of a majority of the members of a state body at a purely social or
ceremonial occasion, provided that a majority of the members do not discuss among themselves
business of a specific nature that is within the subject matter jurisdiction of the state body.

(6) The attendance of a majority of the members of a state body at an open and noticed

meeting of a standing committee of that body, provided that the members of the state body who are
not members of the standing committee attend only as observers.
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8 11123. Requirement for open meetings; teleconference meetings

11123. (a) All meetings of a state body shall be open and public and all persons shall be
permitted to attend any meeting of a state body except as otherwise provided in this article.

(b) (1) This article does not prohibit a state body from holding an open or closed meeting by
teleconference for the benefit of the public and state body. The meeting or proceeding held by
teleconference shall otherwise comply with all applicable requirements or laws relating to a specific
type of meeting or proceeding, including the following:

(A) The teleconferencing meeting shall comply with all requirements of this article applicable
to other meetings.

(B) The portion of the teleconferenced meeting that is required to be open to the public shall
be audible to the public at the location specified in the notice of the meeting.

(C) If the state body elects to conduct a meeting or proceeding by teleconference, it shall post
agendas at all teleconference locations and conduct teleconference meetings in a manner that protects
the rights of any party or member of the public appearing before the state body. Each teleconference
location shall be identified in the notice and agenda of the meeting or proceeding, and each
teleconference location shall be accessible to the public. The agenda shall provide an opportunity
for members of the public to address the state body directly pursuant to Section 11125.7 at each
teleconference location.

(D) All votes taken during a teleconferenced meeting shall be by rollcall.

(E) The portion of the teleconferenced meeting that is closed to the public may not include
the consideration of any agenda item being heard pursuant to Section 11125.5.

(F) At least one member of the state body shall be physically present at the location specified
in the notice of the meeting.

(2) For the purposes of this subdivision, “teleconference” means a meeting of a state body,
the members of which are at different locations, connected by electronic means, through either audio
or both audio and video. This section does not prohibit a state body from providing members of the
public with additional locations in which the public may observe or address the state body by
electronic means, through either audio or both audio and video.
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§ 11123.1. Compliance with the ADA

11123.1. All meetings of a state body that are open and public shall meet the protections and
prohibitions contained in Section 202 of the Americans with Disabilities Act of 1990 (42 U.S.C. Sec.
12132), and the federal rules and regulations adopted in implementation thereof.

8 11124. No conditions for attending meetings

11124. No person shall be required, as a condition to attendance at a meeting of a state body,
to register his or her name, to provide other information, to complete a questionnaire, or otherwise
to fulfill any condition precedent to his or her attendance. If an attendance list, register,
questionnaire, or other similar document is posted at or near the entrance to the room where the
meeting is to be held, or is circulated to persons present during the meeting, it shall state clearly that
the signing, registering, or completion of the document is voluntary, and that all persons may attend
the meeting regardless of whether a person signs, registers, or completes the document.

§ 11124.1. Right to record meetings

11124.1. (a) Any person attending an open and public meeting of the state body shall have
the right to record the proceedings with an audio or video tape recorder or a still or motion picture
camera in the absence of a reasonable finding by the state body that the recording cannot continue
without noise, illumination, or obstruction of view that constitutes, or would constitute, a persistent
disruption of the proceedings.

(b) Any tape or film record of an open and public meeting made for whatever purpose by or
at the direction of the state body shall be subject to inspection pursuant to the California Public
Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1), but may be
erased or destroyed 30 days after the taping or recording. Any inspection of an audio or video tape
recording shall be provided without charge on an audio or video tape player made available by the
state bodly.

(c) No state body shall prohibit or otherwise restrict the broadcast of its open and public
meetings in the absence of a reasonable finding that the broadcast cannot be accomplished without
noise, illumination, or obstruction of view that would constitute a persistent disruption of the
proceedings.

§ 11125. Required notice

11125. (a) The state body shall provide notice of its meeting to any person who requests that
notice in writing. Notice shall be given and also made available on the Internet at least 10 days in
advance of the meeting, and shall include the name, address, and telephone number of any person
who can provide further information prior to the meeting, but need not include a list of witnesses
expected to appear at the meeting. The written notice shall additionally include the address of the
Internet site where notices required by this article are made available.
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(b) The notice of a meeting of a body that is a state body shall include a specific agenda for
the meeting, containing a brief description of the items of business to be transacted or discussed in
either open or closed session. A brief general description of an item generally need not exceed 20
words. A description of an item to be transacted or discussed in closed session shall include a
citation of the specific statutory authority under which a closed session is being held. No item shall
be added to the agenda subsequent to the provision of this notice, unless otherwise permitted by this
article.

(c) Notice of a meeting of a state body that complies with this section shall also constitute
notice of a meeting of an advisory body of that state body, provided that the business to be discussed
by the advisory body is covered by the notice of the meeting of the state body, provided that the
specific time and place of the advisory body’s meeting is announced during the open and public state
body’s meeting, and provided that the advisory body’s meeting is conducted within a reasonable time
of, and nearby, the meeting of the state body.

(d) A person may request, and shall be provided, notice pursuant to subdivision (a) for all
meetings of a state body or for a specific meeting or meetings. In addition, at the state body’s
discretion, a person may request, and may be provided, notice of only those meetings of a state body
at which a particular subject or subjects specified in the request will be discussed.

(e) A request for notice of more than one meeting of a state body shall be subject to the
provisions of Section 14911.

(f) The notice shall be made available in appropriate alternative formats, as required by
Section 202 of the Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and the federal
rules and regulations adopted in implementation thereof, upon request by any person with a disability.
The notice shall include information regarding how, to whom, and by when a request for any
disability-related modification or accommodation, including auxiliary aids or services may be made
by a person with a disability who requires these aids or services in order to participate in the public
meeting.

§ 11125.1. Agenda; writings provided to body; public records

11125.1. (a) Notwithstanding Section 6255 or any other provisions of law, agendas of public
meetings and other writings, when distributed to all, or a majority of all, of the members of a state
body by any person in connection with a matter subject to discussion or consideration at a public
meeting of the body, are disclosable public records under the California Public Records Act (Chapter
3.5 (commencing with Section 6250) of Division 7 of Title 1), and shall be made available upon
request without delay. However, this section shall not include any writing exempt from public
disclosure under Section 6253.5, 6254, or 6254.7 of this code, or Section 489.1 or 583 of the Public
Utilities Code.

(b) Writings that are public records under subdivision (a) and that are distributed to members
of the state body prior to or during a meeting, pertaining to any item to be considered during the
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meeting, shall be made available for public inspection at the meeting if prepared by the state body
or a member of the state body, or after the meeting if prepared by some other person. These writings
shall be made available in appropriate alternative formats, as required by Section 202 of the
Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and the federal rules and regulations
adopted in implementation thereof, upon request by a person with a disability.

(c) In the case of the Franchise Tax Board, prior to that state body taking final action on any
item, writings pertaining to that item that are public records under subdivision (a) that are distributed
to members of the state body by board staff or individual members prior to or during a meeting shall
be:

(1) Made available for public inspection at that meeting.

(2) Distributed to all persons who request notice in writing pursuant to subdivision (a) of
Section 11125.

(3) Made available on the Internet.

(d) Prior to the State Board of Equalization taking final action on any item that does not
involve a named tax or fee payer, writings pertaining to that item that are public records under
subdivision (a) that are prepared and distributed by board staff or individual members to members
of the state body prior to or during a meeting shall be:

(1) Made available for public inspection at that meeting.
(2) Distributed to all persons who request or have requested copies of these writings.
(3) Made available on the Internet.

(e) Nothing in this section shall be construed to prevent a state body from charging a fee or
deposit for a copy of a public record pursuant to Section 6253, except that no surcharge shall be
imposed on persons with disabilities in violation of Section 202 of the Americans with Disabilities
Actof 1990 (42 U.S.C. Sec. 12132), and the federal rules and regulations adopted in implementation
thereof. The writings described in subdivision (b) are subject to the requirements of the California
Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1), and shall
not be construed to limit or delay the public’s right to inspect any record required to be disclosed by
that act, or to limit the public’s right to inspect any record covered by that act. This section shall not
be construed to be applicable to any writings solely because they are properly discussed in a closed
session of a state body. Nothing in this article shall be construed to require a state body to place any
paid advertisement or any other paid notice in any publication.

(F) “Writing” for purposes of this section means “writing” as defined under Section 6252.
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8 11125.2. Announcement of personnel action

11125.2. Any state body shall report publicly at a subsequent public meeting any action
taken, and any rollcall vote thereon, to appoint, employ, or dismiss a public employee arising out of
any closed session of the state body.

§ 11125.3. Exception to agenda requirements

11125.3. (a) Notwithstanding Section 11125, a state body may take action on items of
business not appearing on the posted agenda under any of the conditions stated below:

(1) Upon a determination by a majority vote of the state body that an emergency situation
exists, as defined in Section 11125.5.

(2) Upon a determination by a two-thirds vote of the state body, or, if less than two-thirds of
the members are present, a unanimous vote of those members present, that there exists a need to take
immediate action and that the need for action came to the attention of the state body subsequent to
the agenda being posted as specified in Section 11125.

(b) Notice of the additional item to be considered shall be provided to each member of the
state body and to all parties that have requested notice of its meetings as soon as is practicable after
a determination of the need to consider the item is made, but shall be delivered in a manner that
allows it to be received by the members and by newspapers of general circulation and radio or
television stations at least 48 hours before the time of the meeting specified in the notice. Notice
shall be made available to newspapers of general circulation and radio or television stations by
providing that notice to all national press wire services. Notice shall also be made available on the
Internet as soon as is practicable after the decision to consider additional items at a meeting has been
made.

§ 11125.4. Special meetings

11125.4. (a) A special meeting may be called at any time by the presiding officer of the state
body or by a majority of the members of the state body. A special meeting may only be called for one
of the following purposes where compliance with the 10-day notice provisions of Section 11125
would impose a substantial hardship on the state body or where immediate action is required to
protect the public interest:

(1) To consider “pending litigation” as that term is defined in subdivision (e) of Section
11126.

(2) To consider proposed legislation.

(3) To consider issuance of a legal opinion.
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(4) To consider disciplinary action involving a state officer or employee.
(5) To consider the purchase, sale, exchange, or lease of real property.
(6) To consider license examinations and applications.

(7) To consider an action on a loan or grant provided pursuant to Division 31 (commencing
with Section 50000) of the Health and Safety Code.

(b) When a special meeting is called pursuant to one of the purposes specified in subdivision
(a), the state body shall provide notice of the special meeting to each member of the state body and
to all parties that have requested notice of its meetings as soon as is practicable after the decision to
call a special meeting has been made, but shall be delivered in a manner that allows it to be received
by the members and by newspapers of general circulation and radio or television stations at least 48
hours before the time of the special meeting specified in the notice. Notice shall be made available
to newspapers of general circulation and radio or television stations by providing that notice to all
national press wire services. Notice shall also be made available on the Internet within the time
periods required by this section. The notice shall specify the time and place of the special meeting
and the business to be transacted. The written notice shall additionally specify the address of the
Internet site where notices required by this article are made available. No other business shall be
considered at a special meeting by the state body. The written notice may be dispensed with as to any
member who at or prior to the time the meeting convenes files with the clerk or secretary of the state
body a written waiver of notice. The waiver may be given by telegram, facsimile transmission, or
similar means. The written notice may also be dispensed with as to any member who is actually
present at the meeting at the time it convenes. Notice shall be required pursuant to this section
regardless of whether any action is taken at the special meeting.

(c) At the commencement of any special meeting, the state body must make a finding in open
session that the delay necessitated by providing notice 10 days prior to a meeting as required by
Section 11125 would cause a substantial hardship on the body or that immediate action is required
to protect the public interest. The finding shall set forth the specific facts that constitute the hardship
to the body or the impending harm to the public interest. The finding shall be adopted by a two-thirds
vote of the body, or, if less than two-thirds of the members are present, a unanimous vote of those
members present. The finding shall be made available on the Internet. Failure to adopt the finding
terminates the meeting.

8 11125.5. Emergency meetings
11125.5. (a) In the case of an emergency situation involving matters upon which prompt
action is necessary due to the disruption or threatened disruption of public facilities, a state body may

hold an emergency meeting without complying with the 10-day notice requirement of Section 11125
or the 48-hour notice requirement of Section 11125.4.
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(b) For purposes of this section, “emergency situation” means any of the following, as
determined by a majority of the members of the state body during a meeting prior to the emergency
meeting, or at the beginning of the emergency meeting:

(1) Work stoppage or other activity that severely impairs public health or safety, or both.
(2) Crippling disaster that severely impairs public health or safety, or both.

(c) However, newspapers of general circulation and radio or television stations that have
requested notice of meetings pursuant to Section 11125 shall be notified by the presiding officer of
the state body, or a designee thereof, one hour prior to the emergency meeting by telephone. Notice
shall also be made available on the Internet as soon as is practicable after the decision to call the
emergency meeting has been made. If telephone services are not functioning, the notice requirements
of this section shall be deemed waived, and the presiding officer of the state body, or a designee
thereof, shall notify those newspapers, radio stations, or television stations of the fact of the holding
of the emergency meeting, the purpose of the meeting, and any action taken at the meeting as soon
after the meeting as possible.

(d) The minutes of a meeting called pursuant to this section, a list of persons who the
presiding officer of the state body, or a designee thereof, notified or attempted to notify, a copy of
the rollcall vote, and any action taken at the meeting shall be posted for a minimum of 10 days in a
public place, and also made available on the Internet for a minimum of 10 days, as soon after the
meeting as possible.

8 11125.6. Emergency meetings; Fish and Game Commission

11125.6. (a) An emergency meeting may be called at any time by the president of the Fish
and Game Commission or by a majority of the members of the commission to consider an appeal of
a closure of or restriction in a fishery adopted pursuant to Section 7710 of the Fish and Game Code.
In the case of an emergency situation involving matters upon which prompt action is necessary due
to the disruption or threatened disruption of an established fishery, the commission may hold an
emergency meeting without complying with the 10-day notice requirement of Section 11125 or the
48-hour notice requirement of Section 11125.4 if the delay necessitated by providing the 10-day
notice of a public meeting required by Section 11125 or the 48-hour notice required by Section
11125.4 would significantly adversely impact the economic benefits of a fishery to the participants
in the fishery and to the people of the state or significantly adversely impact the sustainability of a
fishery managed by the state.

(b) At the commencement of an emergency meeting called pursuant to this section, the
commission shall make a finding in open session that the delay necessitated by providing notice 10
days prior to a meeting as required by Section 11125 or 48 hours prior to a meeting as required by
Section 11125.4 would significantly adversely impact the economic benefits of a fishery to the
participants in the fishery and to the people of the state or significantly adversely impact the
sustainability of a fishery managed by the state. The finding shall set forth the specific facts that
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constitute the impact to the economic benefits of the fishery or the sustainability of the fishery. The
finding shall be adopted by a vote of at least four members of the commission, or, if less than four
of the members are present, a unanimous vote of those members present. Failure to adopt the finding
shall terminate the meeting.

(c) Newspapers of general circulation and radio or television stations that have requested
notice of meetings pursuant to Section 11125 shall be notified by the presiding officer of the
commission, or a designee thereof, one hour prior to the emergency meeting by telephone.

(d) The minutes of an emergency meeting called pursuant to this section, a list of persons who
the president of the commission, or a designee thereof, notified or attempted to notify, a copy of the
rollcall vote, and any action taken at the meeting shall be posted for a minimum of 10 days ina public
place as soon after the meeting as possible.

§11125.7 Opportunity for public to speak at meeting

11125.7. (a) Except as otherwise provided in this section, the state body shall provide an
opportunity for members of the public to directly address the state body on each agenda item before
or during the state body’s discussion or consideration of the item. This section is not applicable if
the agenda item has already been considered by a committee composed exclusively of members of
the state body at a public meeting where interested members of the public were afforded the
opportunity to address the committee on the item, before or during the committee’s consideration of
the item, unless the item has been substantially changed since the committee heard the item, as
determined by the state body. Every notice for a special meeting at which action is proposed to be
taken on an item shall provide an opportunity for members of the public to directly address the state
body concerning that item prior to action on the item. In addition, the notice requirement of Section
11125 shall not preclude the acceptance of testimony at meetings, other than emergency meetings,
from members of the public, provided, however, that no action is taken by the state body at the same
meeting on matters brought before the body by members of the public.

(b) The state body may adopt reasonable regulations to ensure that the intent of subdivision
(a) is carried out, including, but not limited to, regulations limiting the total amount of time allocated
for public comment on particular issues and for each individual speaker.

(c) The state body shall not prohibit public criticism of the policies, programs, or services of
the state body, or of the acts or omissions of the state body. Nothing in this subdivision shall confer
any privilege or protection for expression beyond that otherwise provided by law.

(d) This section is not applicable to closed sessions held pursuant to Section 11126.

(e) This section is not applicable to decisions regarding proceedings held pursuant to Chapter

5 (commencing with Section 11500), relating to administrative adjudication, or to the conduct of
those proceedings.
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(f) This section is not applicable to hearings conducted by the State Board of Control pursuant
to Sections 13963 and 13963.1.

(9) This section is not applicable to agenda items that involve decisions of the Public Utilities
Commission regarding adjudicatory hearings held pursuant to Chapter 9 (commencing with Section
1701) of Part 1 of Division 1 of the Public Utilities Code. For all other agenda items, the commission
shall provide members of the public, other than those who have already participated in the
proceedings underlying the agenda item, an opportunity to directly address the commission before
or during the commission’s consideration of the item.

§11125.8. Closed session; Board of Control; crime victims

11125.8. (a) Notwithstanding Section 11131.5, in any hearing that the State Board of Control
conducts pursuant to Section 13963.1 and that the applicant or applicant’s representative does not
request be open to the public, no notice, agenda, announcement, or report required under this article
need identify the applicant.

(b) In any hearing that the board conducts pursuant to Section 13963.1 and that the applicant
or applicant’s representative does not request be open to the public, the board shall disclose that the
hearing is being held pursuant to Section 13963.1. That disclosure shall be deemed to satisfy the
requirements of subdivision (a) of Section 11126.3.

8 11125.9. Regional water quality control boards; additional notice requirements

11125.9. Regional water quality control boards shall comply with the notification guidelines
in Section 11125 and, in addition, shall do both of the following:

(a) Notify, in writing, all clerks of the city councils and county boards of supervisors within
the regional board’s jurisdiction of any and all board hearings at least 10 days prior to the hearing.
Notification shall include an agenda for the meeting with contents as described in subdivision (b) of
Section 11125 as well as the name, address, and telephone number of any person who can provide
further information prior to the meeting, but need not include a list of witnesses expected to appear
at the meeting. Each clerk, upon receipt of the notification of a board hearing, shall distribute the
notice to all members of the respective city council or board of supervisors within the regional
board’s jurisdiction.

(b) Notify, in writing, all newspapers with a circulation rate of at least 10,000 within the
regional board’s jurisdiction of any and all board hearings, at least 10 days prior to the hearing.
Notification shall include an agenda for the meeting with contents as described in subdivision (b) of
Section 11125 as well as the name, address, and telephone number of any person who can provide
further information prior to the meeting, but need not include a list of witnesses expected to appear
at the meeting.
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§ 11126. Closed sessions

11126. (a)(1) Nothing in this article shall be construed to prevent a state body from holding
closed sessions during a regular or special meeting to consider the appointment, employment,
evaluation of performance, or dismissal of a public employee or to hear complaints or charges
brought against that employee by another person or employee unless the employee requests a public
hearing.

(2) As a condition to holding a closed session on the complaints or charges to consider
disciplinary action or to consider dismissal, the employee shall be given written notice of his or her
right to have a public hearing, rather than a closed session, and that notice shall be delivered to the
employee personally or by mail at least 24 hours before the time for holding a regular or special
meeting. If notice is not given, any disciplinary or other action taken against any employee at the
closed session shall be null and void.

(3) The state body also may exclude from any public or closed session, during the
examination of a witness, any or all other witnesses in the matter being investigated by the state body.

(4) Following the public hearing or closed session, the body may deliberate on the decision
to be reached in a closed session.

(b) For the purposes of this section, “employee” does not include any person who is elected
to, or appointed to a public office by, any state body. However, officers of the California State
University who receive compensation for their services, other than per diem and ordinary and
necessary expenses, shall, when engaged in that capacity, be considered employees. Furthermore,
for purposes of this section, the term employee includes a person exempt from civil service pursuant
to subdivision (e) of Section 4 of Article VII of the California Constitution.

(c) Nothing in this article shall be construed to do any of the following:

(1) Prevent state bodies that administer the licensing of persons engaging in businesses or
professions from holding closed sessions to prepare, approve, grade, or administer examinations.

(2) Prevent an advisory body of a state body that administers the licensing of persons engaged
in businesses or professions from conducting a closed session to discuss matters that the advisory
body has found would constitute an unwarranted invasion of the privacy of an individual licensee or
applicant if discussed in an open meeting, provided the advisory body does not include a quorum of
the members of the state body it advises. Those matters may include review of an applicant’s
qualifications for licensure and an inquiry specifically related to the state body’s enforcement
program concerning an individual licensee or applicant where the inquiry occurs prior to the filing
of a civil, criminal, or administrative disciplinary action against the licensee or applicant by the state
body.
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(3) Prohibit a state body from holding a closed session to deliberate on a decision to be
reached in a proceeding required to be conducted pursuant to Chapter 5 (commencing with Section
11500) or similar provisions of law.

(4) Grant a right to enter any correctional institution or the grounds of a correctional
institution where that right is not otherwise granted by law, nor shall anything in this article be
construed to prevent a state body from holding a closed session when considering and acting upon
the determination of a term, parole, or release of any individual or other disposition of an individual
case, or if public disclosure of the subjects under discussion or consideration is expressly prohibited
by statute.

(5) Prevent any closed session to consider the conferring of honorary degrees, or gifts,
donations, and bequests that the donor or proposed donor has requested in writing to be kept
confidential.

(6) Prevent the Alcoholic Beverage Control Appeals Board from holding a closed session for
the purpose of holding a deliberative conference as provided in Section 11125.

(7) (A) Prevent a state body from holding closed sessions with its negotiator prior to the
purchase, sale, exchange, or lease of real property by or for the state body to give instructions to its
negotiator regarding the price and terms of payment for the purchase, sale, exchange, or lease.

(B) However, prior to the closed session, the state body shall hold an open and public session
in which it identifies the real property or real properties that the negotiations may concern and the
person or persons with whom its negotiator may negotiate.

(C) For purposes of this paragraph, the negotiator may be a member of the state body.

(D) For purposes of this paragraph, “lease” includes renewal or renegotiation of a lease.

(E) Nothing in this paragraph shall preclude a state body from holding a closed session for
discussions regarding eminent domain proceedings pursuant to subdivision (e).

(8) Prevent the California Postsecondary Education Commission from holding closed sessions
to consider matters pertaining to the appointment or termination of the Director of the California
Postsecondary Education Commission.

(9) Prevent the Council for Private Postsecondary and Vocational Education from holding
closed sessions to consider matters pertaining to the appointment or termination of the Executive
Director of the Council for Private Postsecondary and Vocational Education.

(10) Prevent the Franchise Tax Board from holding closed sessions for the purpose of
discussion of confidential tax returns or information the public disclosure of which is prohibited by
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law, or from considering matters pertaining to the appointment or removal of the Executive Officer
of the Franchise Tax Board.

(11) Require the Franchise Tax Board to notice or disclose any confidential tax information
considered in closed sessions, or documents executed in connection therewith, the public disclosure
of which is prohibited pursuant to Article 2 (commencing with Section 19542) of Chapter 7 of Part
10.2 of the Revenue and Taxation Code.

(12) Prevent the Board of Corrections from holding closed sessions when considering reports
of crime conditions under Section 6027 of the Penal Code.

(13) Prevent the State Air Resources Board from holding closed sessions when considering
the proprietary specifications and performance data of manufacturers.

(14) Prevent the State Board of Education or the Superintendent of Public Instruction, or any
committee advising the board or the superintendent, from holding closed sessions on those portions
of its review of assessment instruments pursuant to Chapter 5 (commencing with Section 60600) of,
or pursuant to Chapter 8 (commencing with Section 60850) of, Part 33 of the Education Code during
which actual test content is reviewed and discussed. The purpose of this provision is to maintain the
confidentiality of the assessments under review.

(15) Prevent the California Integrated Waste Management Board or its auxiliary committees
from holding closed sessions for the purpose of discussing confidential tax returns, discussing trade
secrets or confidential or proprietary information in its possession, or discussing other data, the public
disclosure of which is prohibited by law.

(16) Prevent a state body that invests retirement, pension, or endowment funds from holding
closed sessions when considering investment decisions. For purposes of consideration of shareholder
voting on corporate stocks held by the state body, closed sessions for the purposes of voting may be
held only with respect to election of corporate directors, election of independent auditors, and other
financial issues that could have a material effect on the net income of the corporation. For the
purpose of real property investment decisions that may be considered in a closed session pursuant
to this paragraph, a state body shall also be exempt from the provisions of paragraph (7) relating to
the identification of real properties prior to the closed session.

(17) Prevent a state body, or boards, commissions, administrative officers, or other
representatives that may properly be designated by law or by a state body, from holding closed
sessions with its representatives in discharging its responsibilities under Chapter 10 (commencing
with Section 3500), Chapter 10.3 (commencing with Section 3512), Chapter 10.5 (commencing with
Section 3525), or Chapter 10.7 (commencing of Section 3540) of Division 4 of Title 1 as the sessions
relate to salaries, salary schedules, or compensation paid in the form of fringe benefits. For the
purposes enumerated in the preceding sentence, a state body may also meet with a state conciliator
who has intervened in the proceedings.
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(18) (A) Prevent a state body from holding closed sessions to consider matters posing a threat
or potential threat of criminal or terrorist activity against the personnel, property, buildings, facilities,
or equipment, including electronic data, owned, leased, or controlled by the state body, where
disclosure of these considerations could compromise or impede the safety or security of the
personnel, property, buildings, facilities, or equipment, including electronic data, owned, leased, or
controlled by the state body.

(B) Notwithstanding any other provision of law, a state body, at any regular or special
meeting, may meet in a closed session pursuant to subparagraph (A) upon a two-thirds vote of the
members present at the meeting.

(C) After meeting in closed session pursuant to subparagraph (A), the state body shall
reconvene in open session prior to adjournment and report that a closed session was held pursuant
to subparagraph (A), the general nature of the matters considered, and whether any action was taken
in closed session.

(D) After meeting in closed session pursuant to subparagraph (A), the state body shall submit
to the Legislative Analyst written notification stating that it held this closed session, the general
reason or reasons for the closed session, the general nature of the matters considered, and whether
any action was taken in closed session. The Legislative Analyst shall retain for no less than four
years any written notification received from a state body pursuant to this subparagraph.

(d)(1) Notwithstanding any other provision of law, any meeting of the Public Utilities
Commission at which the rates of entities under the commission’s jurisdiction are changed shall be
open and public.

(2) Nothing in this article shall be construed to prevent the Public Utilities Commission from
holding closed sessions to deliberate on the institution of proceedings, or disciplinary actions against
any person or entity under the jurisdiction of the commission.

(e) (1) Nothing in this article shall be construed to prevent a state body, based on the advice
of its legal counsel, from holding a closed session to confer with, or receive advice from, its legal
counsel regarding pending litigation when discussion in open session concerning those matters would
prejudice the position of the state body in the litigation.

(2) For purposes of this article, all expressions of the lawyer-client privilege other than those
provided in this subdivision are hereby abrogated. This subdivision is the exclusive expression of
the lawyer-client privilege for purposes of conducting closed session meetings pursuant to this article.
For purposes of this subdivision, litigation shall be considered pending when any of the following
circumstances exist:

(A) An adjudicatory proceeding before a court, an administrative body exercising its

adjudicatory authority, a hearing officer, or an arbitrator, to which the state body is a party, has been
initiated formally.
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(B)(i) A point has been reached where, in the opinion of the state body on the advice of its
legal counsel, based on existing facts and circumstances, there is a significant exposure to litigation
against the state body.

(i1) Based on existing facts and circumstances, the state body is meeting only to decide
whether a closed session is authorized pursuant to clause (i).

(C) (i) Based on existing facts and circumstances, the state body has decided to initiate or is
deciding whether to initiate litigation.

(ii) The legal counsel of the state body shall prepare and submit to it a memorandum stating
the specific reasons and legal authority for the closed session. If the closed session is pursuant to
paragraph (1), the memorandum shall include the title of the litigation. If the closed session is
pursuant to subparagraph (A) or (B), the memorandum shall include the existing facts and
circumstances onwhich itis based. The legal counsel shall submit the memorandum to the state body
prior to the closed session, if feasible, and in any case no later than one week after the closed session.
The memorandum shall be exempt from disclosure pursuant to Section 6254.25.

(iii) For purposes of this subdivision, “litigation” includes any adjudicatory proceeding,
including eminent domain, before a court, administrative body exercising its adjudicatory authority,
hearing officer, or arbitrator.

(iv) Disclosure of a memorandum required under this subdivision shall not be deemed as a
waiver of the lawyer-client privilege, as provided for under Article 3 (commencing with Section 950)
of Chapter 4 of Division 8 of the Evidence Code.

(f) In addition to subdivisions (a), (b), and (c), nothing in this article shall be construed to do
any of the following:

(1) Prevent a state body operating under a joint powers agreement for insurance pooling from
holding a closed session to discuss a claim for the payment of tort liability or public liability losses
incurred by the state body or any member agency under the joint powers agreement.

(2) Prevent the examining committee established by the State Board of Forestry and Fire
Protection, pursuant to Section 763 of the Public Resources Code, from conducting a closed session
to consider disciplinary action against an individual professional forester prior to the filing of an
accusation against the forester pursuant to Section 11503.

(3) Prevent an administrative committee established by the California Board of Accountancy
pursuant to Section 5020 of the Business and Professions Code from conducting a closed session to
consider disciplinary action against an individual accountant prior to the filing of an accusation
against the accountant pursuant to Section 11503. Nothing in this article shall be construed to
prevent an examining committee established by the California Board of Accountancy pursuant to
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Section 5023 of the Business and Professions Code from conducting a closed hearing to interview
an individual applicant or accountant regarding the applicant’s qualifications.

(4) Prevent a state body, as defined in subdivision (b) of Section 11121, from conducting a
closed session to consider any matter that properly could be considered in closed session by the state
body whose authority it exercises.

(5) Prevent a state body, as defined in subdivision (d) of Section 11121, from conducting a
closed session to consider any matter that properly could be considered in a closed session by the
body defined as a state body pursuant to subdivision (a) or (b) of Section 11121.

(6) Prevent a state body, as defined in subdivision (c) of Section 11121, from conducting a
closed session to consider any matter that properly could be considered in a closed session by the
state body it advises.

(7) Prevent the State Board of Equalization from holding closed sessions for either of the
following:

(A) When considering matters pertaining to the appointment or removal of the Executive
Secretary of the State Board of Equalization.

(B) For the purpose of hearing confidential taxpayer appeals or data, the public disclosure of
which is prohibited by law.

(8) Require the State Board of Equalization to disclose any action taken in closed session or
documents executed in connection with that action, the public disclosure of which is prohibited by
law pursuant to Sections 15619 and 15641 of this code and Sections 833, 7056, 8255, 9255, 11655,
30455, 32455, 38705, 38706, 43651, 45982, 46751, 50159, 55381, and 60609 of the Revenue and
Taxation Code.

(9) Prevent the California Earthquake Prediction Evaluation Council, or other body appointed
to advise the Director of the Office of Emergency Services or the Governor concerning matters
relating to volcanic or earthquake predictions, from holding closed sessions when considering the
evaluation of possible predictions.

(9) This article does not prevent either of the following:

(1) The Teachers’ Retirement Board or the Board of Administration of the Public Employees’
Retirement System from holding closed sessions when considering matters pertaining to the
recruitment, appointment, employment, or removal of the chief executive officer or when considering
matters pertaining to the recruitment or removal of the Chief Investment Officer of the State
Teachers’ Retirement System or the Public Employees’ Retirement System.
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(2) The Commission on Teacher Credentialing from holding closed sessions when considering
matters relating to the recruitment, appointment, or removal of its executive director.

(h) This section shall remain in effect only until January 1, 2006, and as of that date is
repealed, unless a later enacted statute, which is enacted before January 1, 2006, deletes or extends
that date.

§ 11126.1. Minutes; availability

11126.1. The state body shall designate a clerk or other officer or employee of the state body,
who shall then attend each closed session of the state body and keep and enter in a minute book a
record of topics discussed and decisions made at the meeting. The minute book made pursuant to this
section is not a public record subject to inspection pursuant to the California Public Records Act
(Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1), and shall be kept
confidential. The minute book shall be available to members of the state body or, if a violation of
this chapter is alleged to have occurred at a closed session, to a court of general jurisdiction. Such
minute book may, but need not, consist of a recording of the closed session.

8 11126.3. Required notice for closed sessions

11126.3. (a) Prior to holding any closed session, the state body shall disclose, in an open
meeting, the general nature of the item or items to be discussed in the closed session. The disclosure
may take the form of a reference to the item or items as they are listed by number or letter on the
agenda. If the session is closed pursuant to paragraph (2) of subdivision (d) of Section 11126, the
state body shall state the title of, or otherwise specifically identify, the proceeding or disciplinary
action contemplated. However, should the body determine that to do so would jeopardize the body’s
ability to effectuate service of process upon one or more unserved parties if the proceeding or
disciplinary action is commenced or that to do so would fail to protect the private economic and
business reputation of the person or entity if the proceeding or disciplinary action is not commenced,
then the state body shall notice that there will be a closed session and describe in general terms the
purpose of that session. If the session is closed pursuant to subparagraph (A) of paragraph (2) of
subdivision (e) of Section 11126, the state body shall state the title of, or otherwise specifically
identify, the litigation to be discussed unless the body states that to do so would jeopardize the body’s
ability to effectuate service of process upon one or more unserved parties, or that to do so would
jeopardize its ability to conclude existing settlement negotiations to its advantage.

(b) In the closed session, the state body may consider only those matters covered in its
disclosure.

(c) The disclosure shall be made as part of the notice provided for the meeting pursuant to

Section 11125 or pursuant to subdivision (a) of Section 92032 of the Education Code and of any
order or notice required by Section 11129.
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(d) If, after the agenda has been published in compliance with this article, any pending
litigation (under subdivision (e) of Section 11126) matters arise, the postponement of which will
prevent the state body from complying with any statutory, court-ordered, or other legally imposed
deadline, the state body may proceed to discuss those matters in closed session and shall publicly
announce in the meeting the title of, or otherwise specifically identify, the litigation to be discussed,
unless the body states that to do so would jeopardize the body’s ability to effectuate service of
process upon one or more unserved parties, or that to do so would jeopardize its ability to conclude
existing settlement negotiations to its advantage. Such an announcement shall be deemed to comply
fully with the requirements of this section.

(e) Nothing in this section shall require or authorize a disclosure of names or other
information that would constitute an invasion of privacy or otherwise unnecessarily divulge the
particular facts concerning the closed session or the disclosure of which is prohibited by state or
federal law.

(F) After any closed session, the state body shall reconvene into open session prior to
adjournment and shall make any reports, provide any documentation, and make any other disclosures
required by Section 11125.2 of action taken in the closed session.

(9) The announcements required to be made in open session pursuant to this section may be
made at the location announced in the agenda for the closed session, as long as the public is allowed
to be present at that location for the purpose of hearing the announcement.

§ 11126.5. Removal of disruptive persons

11126.5. Inthe eventthat any meeting is willfully interrupted by a group or groups of persons
so as to render the orderly conduct of such meeting unfeasible and order cannot be restored by the
removal of individuals who are willfully interrupting the meeting the state body conducting the
meeting may order the meeting room cleared and continue in session. Nothing in this section shall
prohibit the state body from establishing a procedure for readmitting an individual or individuals not
responsible for willfully disturbing the orderly conduct of the meeting. Notwithstanding any other
provision of law, only matters appearing on the agenda may be considered in such a session.
Representatives of the press or other news media, except those participating in the disturbance, shall
be allowed to attend any session held pursuant to this section.

8§ 11126.7. Charging fees prohibited
11126.7. No fees may be charged by a state body for providing a notice required by Section

11125 or for carrying out any provision of this article, except as specifically authorized pursuant to
this article.
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§ 11127. State bodies covered

11127. Each provision of this article shall apply to every state body unless the body is
specifically excepted from that provision by law or is covered by any other conflicting provision of
law.

§ 11128. Time restrictions for holding closed sessions

11128. Each closed session of a state body shall be held only during a regular or special
meeting of the body.

§ 11128.5. Adjournment

11128.5. The state body may adjourn any regular, adjourned regular, special, or adjourned
special meeting to a time and place specified in the order of adjournment. Less than a quorum may
so adjourn from time to time. If all members are absent from any regular or adjourned regular
meeting, the clerk or secretary of the state body may declare the meeting adjourned to a stated time
and place and he or she shall cause a written notice of the adjournment to be given in the same
manner as provided in Section 11125.4 for special meetings, unless that notice is waived as provided
for special meetings. A copy of the order or notice of adjournment shall be conspicuously posted on
or near the door of the place where the regular, adjourned regular, special, or adjourned special
meeting was held within 24 hours after the time of the adjournment. When a regular or adjourned
regular meeting is adjourned as provided in this section, the resulting adjourned regular meeting is
a regular meeting for all purposes. When an order of adjournment of any meeting fails to state the
hour at which the adjourned meeting is to be held, it shall be held at the hour specified for regular
meetings by law or regulation.

§ 11129. Continuation of meeting; notice requirement

11129. Any hearing being held, or noticed or ordered to be held by a state body at any
meeting may by order or notice of continuance be continued or recontinued to any subsequent
meeting of the state body in the same manner and to the same extent set forth in Section 11128.5 for
the adjournment of meetings. A copy of the order or notice of continuance shall be conspicuously
posted on or near the door of the place where the hearing was held within 24 hours after the time of
the continuance; provided, that if the hearing is continued to a time less than 24 hours after the time
specified in the order or notice of hearing, a copy of the order or notice of continuance of hearing
shall be posted immediately following the meeting at which the order or declaration of continuance
was adopted or made.

811130. Legal remedies to stop or prohibit violations of act
11130. (a) The Attorney General, the district attorney, or any interested person may

commence an action by mandamus, injunction, or declaratory relief for the purpose of stopping or
preventing violations or threatened violations of this article or to determine the applicability of this
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article to past actions or threatened future action by members of the state body or to determine
whether any rule or action by the state body to penalize or otherwise discourage the expression of one
or more of its members is valid or invalid under the laws of this state or of the United States, or to
compel the state body to tape record its closed sessions as hereinafter provided.

(b) The court in its discretion may, upon a judgment of a violation of Section 11126, order
the state body to tape record its closed sessions and preserve the tape recordings for the period and
under the terms of security and confidentiality the court deems appropriate.

(c) (1) Each recording so kept shall be immediately labeled with the date of the closed session
recorded and the title of the clerk or other officer who shall be custodian of the recording.

(2) The tapes shall be subject to the following discovery procedures:

(A) In any case in which discovery or disclosure of the tape is sought by the Attorney
General, the district attorney, or the plaintiff in a civil action pursuant to this section or Section
11130.3 alleging that a violation of this article has occurred in a closed session that has been recorded
pursuant to this section, the party seeking discovery or disclosure shall file a written notice of motion
with the appropriate court with notice to the governmental agency that has custody and control of the
tape recording. The notice shall be given pursuant to subdivision (b) of Section 1005 of the Code of
Civil Procedure.

(B) The notice shall include, in addition to the items required by Section 1010 of the Code
of Civil Procedure, all of the following:

(i) Identification of the proceeding in which discovery or disclosure is sought, the party
seeking discovery or disclosure, the date and time of the meeting recorded, and the governmental
agency that has custody and control of the recording.

(if) An affidavit that contains specific facts indicating that a violation of the act occurred in
the closed session.

(3) If the court, following a review of the motion, finds that there is good cause to believe that
a violation has occurred, the court may review, in camera, the recording of that portion of the closed
session alleged to have violated the act.

(4) If, following the in-camera review, the court concludes that disclosure of a portion of the
recording would be likely to materially assist in the resolution of the litigation alleging violation of
this article, the court shall, in its discretion, make a certified transcript of the portion of the recording
a public exhibit in the proceeding.

(5) Nothing in this section shall permit discovery of communications that are protected by the
attorney-client privilege.
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§ 11130.3. Cause of action to void action

11130.3. (a) Any interested person may commence an action by mandamus, injunction, or
declaratory relief for the purpose of obtaining a judicial determination that an action taken by a state
body in violation of Section 11123 or 11125 is null and void under this section. Any action seeking
such ajudicial determination shall be commenced within 90 days from the date the action was taken.
Nothing in this section shall be construed to prevent a state body from curing or correcting an action
challenged pursuant to this section.

(b) An action shall not be determined to be null and void if any of the following conditions
exist:

(1) The action taken was in connection with the sale or issuance of notes, bonds, or other
evidences of indebtedness or any contract, instrument, or agreement related thereto.

(2) The action taken gave rise to a contractual obligation upon which a party has, in good
faith, detrimentally relied.

(3) The action taken was in substantial compliance with Sections 11123 and 11125.
(4) The action taken was in connection with the collection of any tax.
§ 11130.5. Court costs; attorney’s fees

11130.5. A court may award court costs and reasonable attorney’s fees to the plaintiff in an
action brought pursuant to Section 11130 or 11130.3 where it is found that a state body has violated
the provisions of this article. The costs and fees shall be paid by the state body and shall not become
a personal liability of any public officer or employee thereof. A court may award court costs and
reasonable attorney’s fees to a defendant in any action brought pursuant to Section 11130 or 11130.3
where the defendant has prevailed in a final determination of the action and the court finds that the
action was clearly frivolous and totally lacking in merit.

§11130.7. Violation; misdemeanor

11130.7. Each member of a state body who attends a meeting of that body in violation of any
provision of this article, and where the member intends to deprive the public of information to which
the member knows or has reason to know the public is entitled under this article, is guilty of a
misdemeanor.

8 11131. Prohibited meeting facilities; discrimination
11131. No state agency shall conduct any meeting, conference, or other function in any
facility that prohibits the admittance of any person, or persons, on the basis of race, religious creed,

color, national origin, ancestry, or sex, or that is inaccessible to disabled persons, or where members
of the public may not be present without making a payment or purchase. As used in this section,
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“state agency” means and includes every state body, office, officer, department, division, bureau,
board, council, commission, or other state agency.

§ 11131.5. Required notice; exemption for name of victim

11131.5. No notice, agenda, announcement, or report required under this article need identify
any victim or alleged victim of crime, tortious sexual conduct, or child abuse unless the identity of
the person has been publicly disclosed.

8 11132. Closed sessions; express authorization required

11132. Except as expressly authorized by this article, no closed session may be held by any
state body.
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FROM Doreathea Johnson, Deputy Director & Chief Counsel
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Bagley-Keene Open Meeting Act Guide

The attached guide includes all statutory amendments to the Bagley-Keene Open Meeting
Act, through January 1, 2017. Please disregard all previous guides to the Bagley-Keene
Act, issued by the Legal Affairs Division.

There are three changes that took effect during 2016:

1. Section 11121 was amended to include the State Bar of California as a “state body”
subject to the Bagley Keene Open Meeting Act (Act), commencing April 1, 2016.
Accordingly, the State Bar is subject to the Act, notwithstanding the exclusion provided for
in section 11121.1.

2. To ensure that non-English speakers have the same opportunity to address the state
body during public comment when state bodies place a time limit on the time for public
comment, section 11125.7 was amended, to require the state body to allow additional time
for a member of the public, who uses a translator, unless the state body utilizes
simultaneous translation equipment.

3. Section 11125.8 was amended, effective June 27, 2016, to provide that any hearings,
conducted pursuant to section 13963.1 are conducted by the California Victim
Compensation Board, and neither the applicant nor the applicant’s representative request
that the hearing be open to the public, the applicant’s identity is not required to be placed
on the notice, agenda, announcement or report. However, in such hearing, the board shall
disclose that the hearing is being held pursuant to section 13963.1. This disclosure will
satisfy the disclosure requirements of section 11126.3(a).

We hope that this document is helpful to you in answering questions you may have
regarding the requirements of the Open Meeting Act. Please let us know if you have
guestions or suggestions for improvements to the guide.

cc: Awet Kidane, Director
Jeff Mason, Chief Deputy Director
Attorneys — Legal Affairs Division


http://www.dca.ca.gov

GUIDE TO THE
BAGLEY-KEENE OPEN MEETING ACT

(Includes Amendments through January 1, 2017)

Prepared by:

DIVISION OF LEGAL AFFAIRS
Department of Consumer Affairs
1625 N. Market Blvd., Suite S 309

Sacramento, CA 95834
(916) 574-8220

This document may be copied if all of the following conditions are met: the
meaning of the copied text is not changed; credit is given to the Department of
Consumer Affairs; and all copies are distributed free of charge.




BAGLEY-KEEN OPEN MEETING ACT

Table of Contents

Subject

Public Policy to Conduct People’s Business Openly

Board, Committee, Subcommittee, Task Force Meetings
A. Definition of a “Meeting”

B. Exemptions from Definition of Meeting

C. Board and Committee Meetings

Types of Meetings; Purpose; Notice; Other Requirements
A. Regularly Scheduled Meetings
1. Who May Hold a Regularly Scheduled Meeting
2. Purposes for Which the Meeting May be Held
3. Notice Requirements for a Regularly Scheduled Meeting
a. Board Meetings
b. Committee, Subcommittee or Task Force Meetings
4. Specific Requirements for Regularly-Scheduled Meeting

Page(s)

2-4

2-3
3-4

4-11

5. Specific Prohibitions on Holding a Regularly-Scheduled Meeting 8

B. “Special” Meetings

1. Who May Hold a Special Meeting

2. Purpose for Which a Special Meeting May be Held

3. Notice Requirements for a Special Meeting

4. Specific Requirements During Special Meetings

5. Specific Prohibitions on Holding a Special Meeting
C. “Emergency” Meetings

1. Who May Hold an Emergency Meeting

2. Purposes for Which an Emergency Meeting May be Held

3. Notice Requirements for an Emergency Meeting
4. Specific Requirements for an Emergency Meeting
5. Specific Prohibitions on Holding an Emergency Meeting

Closed Sessions

A. Purposes for Which Closed Session Can be Held
1. Personnel Matters

2. Examination Matters

3. Matters Affecting Individual Privacy

4. Administrative Disciplinary Matters

5. Board of Accountancy Matters

6. Pending Litigation

7. Response to Confidential Final Draft Audit Report
8. Threat of Criminal or Terrorist Activity

9
0

. Advisory Bodies/Committees May Meet in Closed Session

10. Open Session Otherwise Required

Rev. 1/17 i

8-10
8
8-9
9-10
10
10
10-11
10
10
11
11
11

11-18
11-16
12
12
13
13-14
14
14
14
15
15
15



VI.

VII.

VIII.

B. Notice and Reporting Requirements for Closed Sessions
1. Notice of Closed Session
2. Reporting After A Closed Session

C. Other Procedural Requirements for Closed Sessions

Meeting by Teleconferencing

Deliberations and Voting

A. Seriatim Calls to Individual Agency Members Prohibited
B. E-Email Prohibition

C. Secret Ballot Prohibited

D. Voting by Proxy Prohibited

E. Use of Electronic Devices During Meeting

F. Voting by Mail on Administrative Disciplinary Matters

G. Recording and Reporting Votes

Miscellaneous Provisions
A. Conforming Board Member’s Conduct
B. Providing Open Meeting Act to New Board Members
C. Prohibition on Placing Conditions on Public’s Attendance
1. Sign-in
2. Discrimination in Admittance to Meeting Facility
3. Access for the Disabled
4. Charging a Fee or Requiring a Purchase for Access
D. Agency Recording of the Proceedings
E. Public’s Right to Record the Proceedings
F. Media Broadcast of the Proceedings
G. Webcasting
H. Taking Agenda Items Out of Order
[. Opportunity for Public Comment at Meetings

Disclosure of Documents

A. Documents Distributed Prior to the Meeting
B. Documents Distributed During the Meeting
C. Charging a Fee for Public Documents

Penalties

Rev. 1/17 ii

15-16
15-16
16

16-17

17-18

19-21
19
19-20
20
20
20
21
21-22

21-23
21
21
21-22
21
22
22
22
22
22
22
22
23
23

24
24
24
24

24-25



GUIDE TO THE

BAGLEY-KEENE OPEN MEETING ACT
(Includes Amendments through January 1, 2017)

This guide is an update on the provisions of the public meetings law governing state
agencies, officially called the Bagley-Keene Open Meeting Act. (Article 9 (commencing with
Section 11120), Chapter 1, Part 1, Division 3, Title 2 of the Government Code). The Open
Meeting Act closely parallels the Ralph M. Brown Act, which governs meetings of local
government agencies. This guide includes all statutory changes through January 1, 2017.
Please disregard all previous Guides to the Bagley-Keene Open Meeting Act (distributed
prior to January 15, 2017) on this subject.

All statutory references are to the Government Code.

. PUBLIC POLICY TO CONDUCT PEOPLE’S BUSINESS OPENLY

Section 11120 sets forth the purpose of the law:

"It is the public policy of this state that public agencies exist to aid in the conduct
of the people's business and the proceedings of public agencies be conducted
openly so that the public may remain informed.

In enacting this article the Legislature finds and declares that it is the intent of
the law that actions of state agencies be taken openly and that their deliberation
be conducted openly.

The people of this state do not yield their sovereignty to the agencies which
serve them. The people, in delegating authority, do not give their public
servants the right to decide what is good for the people to know and what is not
good for them to know. The people insist on remaining informed so that they
may retain control over the instruments they have created.

This article shall be known and may be cited as the Bagley-Keene Open
Meeting Act."

Each board has essentially three duties under the Open Meeting Act. First, to give
timely and sufficient public notice of meetings to be held. Second, to provide an opportunity
for public comment. Third, to conduct such meetings in open session, except where a closed
session is specifically authorized. We use the terms “agency” and “board” to mean not only
boards, but also commissions and any examining committees or boards within the jurisdiction
of the Medical Board of California.

Section 11121 defines the “state body” that is subject to the Bagley Keene Act.

Unless specifically excluded by statute, a “state body” is defined as a state board,
commission or similar multimember body of the state that is created by statute or required by
law to conduct official meetings and every commission created by executive order; or a
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board, commission committee or similar multimember body that exercises any authority,
delegated to it by that state body; or an advisory commission, an advisory board, advisory
committee, advisory subcommittee or similar multimember advisory body of a state body, if
created by formal action of the state body or any member of the state body , and if the
advisory body so created, consists of three or more persons. Effective April 1, 2016, the
definition of “state body” was amended to include the State Bar of California, as described in
Section 6001 of the Business and Professions Code. Notwithstanding subdivision (a) of
section 11121.1, amended effective April 1, 2016, the State Bar is subject to the Bagley-
Keene Open Meeting Act and the California Public Records Act. (8 11121(e))

. BOARD, COMMITTEE, SUBCOMMITTEE, TASK FORCE MEETINGS

A. Definition of a “Meeting”

“Meeting" is defined in the Act as including “any congregation of a majority of the
members of a state body at the same time and place to hear, discuss, or deliberate upon any
item that is within the subject matter jurisdiction of the state body to which it pertains.”
(811122.5(a)) The law now prohibits use by a majority of the members of a state body of
direct communications or a series of communications of any kind, directly or through personal
intermediaries, or technological devices (such as e-mails) to discuss, deliberate, or take
action on any item of business that is within the subject matter of the state body.
(811122.5(b) (2).

B. Exemptions from Definition of Meeting

The law recognizes that not all gatherings of a majority of members of a state body at
a single location constitute a meeting. Current law provides that the provisions of the Act do
not apply to the following situations, provided that "a majority of the members do not discuss
among themselves, other than as part of a scheduled program, business of a specified nature
that is within the subject matter jurisdiction of the state body." (§811122.5(c))

¢ Individual contacts or conversations between a member of a state body and any other
person. (811122.5(c)(1))

e Attendance by a majority of members at a conference or similar gathering open to the
public that involves a discussion of issues of general interest to the public or to public
agencies of the type represented by the state body. (811122.5(c)(2))

e Attendance by a majority of members at an open and publicized meeting organized to
address a topic of state concern by a person or organization other than the state body.
(811122.5(c)(3))

e Attendance by a majority of members at an open and noticed meeting of another state
body or of a legislative body of a local agency. (§811122.5(c)(4))

e Attendance by a majority of members at a purely social or ceremonial occasion.
(811122.5(c)(5))
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e Attendance by a majority of members at an open and noticed meeting of a standing
committee of that body, provided the members of the body who are not members of
the committee attend only as observers. (§11122.5(c)(6))

The law does not, however, prevent an employee or official of a state agency from
engaging in separate communications outside of a noticed meeting with members of the
legislature to answer questions or provide information about a matter within the agency’s
subject matter jurisdiction — with the limitation that the person cannot communicate to
members of the legislative body, the comments or position of any other member of the
legislative body. (8§11122.5(b)(2))

C. Board and Committee Meetings

There are two basic types of meetings held by agencies in the Department of
Consumer Affairs. The first type is a board meeting, where a quorum of the members of the
board is present. The second type is a committee meeting consisting of less than a quorum
of the members of the full board. Subcommittee and task force meetings are variations of
committee meetings.

Board meetings have historically been required to be noticed and open to the public,
except where a closed session is authorized. Committee and subcommittee meetings, where
less than a quorum of the board is present, are also required to be noticed and open to the
public. The only exception is for a committee that consists of fewer than three persons and
does not exercise any authority of a state body delegated to it by that state body. (NOTE — it
is the number of persons on the committee [not the number of board members] that is
determinative.)

Where a committee of fewer than three persons is to meet, and the meeting is not
noticed, other members of the board should not attend the meeting, as such attendance
would clearly be perceived as an Open Meeting Act violation. Board staff is not precluded
from attending such a meeting.

[Restriction on Attendance at Committee Meetings] The law allows attendance by
a majority of members at an open and noticed meeting of a standing committee of the board,
provided the members of the board who are not members of the committee attend only as
observers. (811122.5(c)(6)) The Office of the Attorney General has addressed in a formal
opinion a provision in the Brown Act relating to the attendance of "observers" at a committee
meeting. The Attorney General concluded that "[m]embers of the legislative body of a local
public agency may not ask questions or make statements while attending a meeting of a
standing committee of the legislative body 'as observers.™ The opinion further concluded that
such members of the legislative body may not sit in special chairs on the dais with the
committee. (81 Ops.Cal.Atty.Gen. 156)
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Thus, under the provisions of section 11122.5(c)(6), and the opinion of the California
Attorney General, if a majority of members of the full board are present at a committee
meeting, members who are not members of the committee that is meeting may attend that
meeting only as observers. The board members who are not committee members may not
sit on the dais with the committee, and may not participate in the meeting by making
statements or asking questions.

If a board schedules its committee meetings seriatim, and other board members are
typically present to ultimately be available for their own committee meeting, your notice of the
committee meeting should contain a statement to the effect that “Members of the board who
are not members of this committee may be attending the meeting only as observers.”

Subcommittees may be appointed to study and report back to a committee or the
board on a particular issue or issues. If the subcommittee consists of three or more persons,
the same provisions apply to its meetings as apply to meetings of committees.

Board chairpersons may occasionally appoint a task force to study and report on a
particular issue. One or two board members typically serve as task force members, along
with a number of other non-board members. When this is the case, the same Open Meeting
Act rules that apply to committee meetings apply to task force meetings. Such a formally
appointed task force falls under the definition of “state body” in Section 11121(c).”

lll. TYPES OF MEETINGS; PURPOSE; NOTICE; OTHER REQUIREMENTS

Boards and committees may hold several types of meetings, including a regularly
scheduled meeting, a “special” meeting, or an “emergency” meeting under the provisions of
section 11125.5. This section of the memorandum addresses who can hold certain types of
meetings, the purposes for which the meetings can be held, notice requirements, and any
other special requirements or prohibitions.

A. Reqularly Scheduled Meetings

1. Who May Hold a Reqularly Scheduled Meeting

A board, committee, subcommittee, or task force may hold a regularly scheduled
meeting. These are the business meetings that are scheduled throughout the year to
conduct the usual and customary business of the board. Such meetings may generally be
called by the chairperson, or by a majority of the body. However, you must refer to your
particular licensing act, which may contain different provisions as to who may call a meeting.

2. Purposes for Which the Meeting May be Held

These meetings are to conduct the usual and customary business of the board, or the
business of a committee, subcommittee or task force as directed by the board. The subject
matter of the meetings is essentially dictated by the jurisdiction of the board as found in the
board’s licensing act. There are no statutory restrictions in the Open Meeting Act on the
purposes for which a regularly scheduled meeting may be held.
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3. Notice Requirements for a Reqularly Scheduled Meeting

a. Board Meetings

An agency is required to give at least 10 calendar days written notice of each board
meeting to be held. (811125(a).) Effective January 1, 2015, an agency is authorized to
provide that notice by regular mail, email or both. However, that same section requires an
agency to give a person requesting notice the option of receiving the notice by regular mail,
email or both and the agency must comply with that requester’s choice for receiving notice of
meetings. (Business and Professions Code section 101.7) The notice must include the
name, address, and telephone number of a person who can provide further information prior
to the meeting and must contain the website address where the notice can be accessed. The
notice must also be posted on the Internet at least 10 calendar days before the meeting.

In addition to the website posting, effective January 1, 2003, the notice is required to
be made available in appropriate alternate formats upon request by any person with a
disability.

The notice of each board meeting must include an agenda that is prepared for the
meeting. The agenda must include all items of business to be transacted or discussed at the
meeting. " ... A brief general description of an item generally need not exceed 20 words. ...
No item shall be added to the agenda subsequent to the provision of this notice."

(811125(b)) This provision does not, however, preclude amending an agenda provided the
amended notice is distributed and posted on the Internet at least 10 calendar days prior to
the meeting. Effective January 1, 2003, the notice must include information that would enable
a person with a disability to know how, to whom, and by when a request may be made for
any disability-related modification or accommodation, including auxiliary aids or services.
(811125(f)) We suggest the following as standard language:

The meeting is accessible to the physically disabled. A person who
needs a disability-related accommodation or modification in order to
participate in the meeting may make a request by contacting

at (916) or sending a written request to that
person at the Board [Address], Sacramento, California, [zip code].
Providing your request at least five (5) business days before the meeting
will help ensure availability of the requested accommodation.

The definition of "action taken" in Section 11122 is of some aid in determining what the
Legislature intended by use of the words "items of business to be transacted.”

"11122. As used in this article ‘action taken' means a collective decision made
by the members of a state body, a collective commitment or promise by the
members of the state body to make a positive or negative decision or an actual
vote by the members of a state body when sitting as a body or entity upon a
motion, proposal, resolution, order or similar action."
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General agenda items such as "New Business," "Old Business," "Executive Officer's
Report,” "Committee Reports,” "President's Report,"” "Miscellaneous," etc., without specifying
the particular matters thereunder, lack sufficient specificity to meet the standards of the Open
Meeting Act and cannot be used to circumvent the notice requirement of a specific agenda.
The Office of the Attorney General has opined that:

"... the purpose of subdivision (b) [of Government Code Section 11125] is to
provide advance information to interested members of the public concerning the
state body's anticipated business in order that they may attend the meeting or
take whatever other action they deem appropriate under the circumstances.

* *x %

"We believe that Section 11125 was and is intended to nullify the need for . . .
guesswork or further inquiry on the part of the interested public.” (67
Ops.Cal.Atty.Gen. 85, 87)

Items not included on the agenda may not be acted on or discussed, even if no action
is to be taken by the agency. However, we offer two suggestions so members of the public
and board members may raise issues that are not on the agenda.

We strongly encourage boards to include an item on their agendas for "Public
Comment on Matters Not on the Agenda.” This gives persons who are attending a meeting
an opportunity to raise any issues they may have, which may not be on the agenda, but
which may be appropriate for future board discussion. Matters raised under this agenda item
should be discussed only to the extent necessary to determine whether they should be made
an agenda item at a future meeting. (811125.7(a))

It must be reiterated that no action may be taken on any such item and discussion is
limited to that which is necessary to make the determination as to whether the item will be
added to a future board agenda.

While neither the California Victim Compensation Board nor the Government Claims
Board are within the Department of Consumer Affairs, any hearing conducted by either of
these boards, pursuant to Section 13963.1 and neither representative requests the hearing
be open to the public, the notice, agenda, announcement or report need not identify the
applicant. (8§11125.8)

We also strongly encourage boards to include an item on their agenda for "Agenda
Items for Future Meetings." This allows all board members an opportunity to request specific
agenda items for a meeting. Again, these items should be discussed only to the extent
necessary to determine whether they should be included as agenda items for a future
meeting.

[CAVEAT: If the regularly scheduled meeting will have a closed session agenda

item or items, or be held by teleconference, please refer to the discussion of additional
requirements under those headings, below.]
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The notice and the agenda must be provided to any person who requests it. A
member of the public may request notice for a specific meeting, for all meetings at which a
particular subject will be discussed or action taken thereon, or for all meetings of the agency.
Mailing lists of persons who desire to be notified of more than one meeting must be
maintained pursuant to Section 14911, which provides:

"14911. Whenever any state agency maintains a mailing list of public officials
or other persons to whom publications or other printed matter is sent without
charge, the state agency shall correct its mailing list and verify its accuracy at
least once each year. This shall be done by addressing an appropriate
postcard or letter to each person on the mailing list. The name of any person
who does not respond to such letter or postcard, or who indicates that he does
not desire to receive such publications or printed matter, shall be removed from
the mailing lists. The response of those desiring to be on the mailing list shall
be retained by these agencies for one year."

Effective 1/1/98, a sentence was added to subdivision (c) of Section 11125.1 to state
that “Nothing in this article shall be construed to require a state body to place any paid
advertisement or any other paid notice in any publication.” (Stats. 1997, Chapt. 949; SB 95)
The Legal Office interprets this provision to supersede any provisions in particular practice
acts which require newspaper publication of board or committee meetings. Boards and
committees, of course, retain the discretion to publish notices in newspapers if they so
choose.

b. Committee, Subcommittee or Task Force Meetings

Each agency is required to give notice of committee, subcommittee or task force
(“committee”) meetings to be held. However, this requirement does not apply if the
committee consists of less than three persons. It is the number of persons on the committee
that is determinative, not how many of the persons are board members. Thus, if a committee
consisted of two board members and two other interested persons, its meetings would have
to meet all the requirements of the Open Meeting Act.

Notice of committee meetings must be provided and posted on the Internet at least 10
calendar days in advance of the meeting. (811125(a)) The notice "shall include a brief,
general description of the business to be transacted or discussed, and no item shall be added
subsequent to the provision of the notice." (811125(c)) The notice must also include the
Website address where the notice can be accessed on the Internet. Although the law does
not so specify, we would suggest also including in the notice the name, address, and
telephone number of a contact person who can provide further information prior to the
meeting. As with board meetings, there is no requirement that the notice be published in any
newspaper or other periodical. However, the notice must be provided to any person or
persons who have requested to be notified of the particular committee's meetings. Effective
January 1, 2015, an agency is authorized to provide that notice by regular mail, email or both.
However, that same section requires an agency to give a person requesting notice the option
of receiving the notice by regular mail, email or both and the agency must comply with that
requester’s choice for receiving notice of meetings. (Business and Professions Code section
101.7) You may elect to send such notice to those persons on your regular mailing list.
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Remember, you must post your notice on the Internet at least 10 calendar days in
advance of the meeting and must make the notice available in appropriate alternate formats
upon request by any person with a disability.

Provision is made for certain non-emergency, but sometimes necessary, committee
meetings. Where, during the course of a regularly scheduled and properly noticed board
meeting, the board desires that a committee presently discuss an item of business on the
agenda, the committee may do so provided (a) the specific time and place of the committee
meeting is announced during the public meeting of the board, and (b) the committee meeting
is conducted within a reasonable time of, and nearby, the meeting of the board. (811125(c))

4. Specific Requirements for Reqularly-Scheduled Meetings

There are no specific requirements, other than those set forth above, for regularly
scheduled board, committee, subcommittee or task force meetings.

5. Specific Prohibitions on Holding a Reqularly-Scheduled Meeting

There are no statutory prohibitions in the Open Meeting Act on a board, committee,
subcommittee or task force conducting a regularly scheduled meeting.

We again remind you that, with respect to committee meetings, members of the board
who are not members of the committee that is meeting may only attend the committee
meeting as observers. This means these members may not sit on the dais with the
committee, make any statements, or ask any questions during the committee meeting. (81
Ops.Cal.Atty.Gen. 156)

B. “Special” Meetings

SB 95 of 1997 created a new category of meeting, identified as a “special” meeting.

1. Who May Hold a Special Meeting

A board, committee, subcommittee or task force may hold a special meeting.

2. Purposes for Which a Special Meeting May be Held

The only purposes for which a special meeting may be held are set forth in section
11125.4, and are drawn from the purposes for which an emergency meeting could be held
under the prior law. In essence, the Legislature recharacterized those purposes as
constituting “special” circumstances rather than “emergency” circumstances. Section
11125.4 provides in part that:
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"(a) A special meeting may be called at any time by the presiding officer
of the state body or by a majority of the members of the state body. A special
meeting may only be called for one of the following purposes when compliance
with the 10-day notice provisions of Section 11125 would impose a substantial
hardship on the state body or where immediate action is required to protect the
public interest:

(1) To consider ‘pending litigation’ as that term is defined in subdivision
(e) of Section 11126.

(2) To consider proposed legislation.

(3) To consider issuance of a legal opinion.

(4) To consider disciplinary action involving a state officer or employee.
(5) To consider the purchase, sale, exchange, or lease of real property.
(6) To consider license examinations and applications.

(7) To consider an action on a loan or grant provided pursuant to
Division 31 (commencing with Section 50000) of the Health and Safety Code.

(8) To consider its response to a confidential final draft audit report as
permitted by Section 11126.2.

(9) To provide for an interim executive officer of a state body upon the death,
incapacity, or vacancy in the office of the executive officer.

* * %V

Department of Consumer Affairs licensing boards would most likely hold a special
meeting for the purposes set forth in subdivisions (1), (2), (3), (4), and (6).

3. Notice Requirements for a Special Meeting

A special meeting can be called at any time by the presiding officer or a majority of the
members of the state body, provided the 10-day notice requirements of section 11125 “would
impose a substantial hardship on the state body or where immediate action is required to
protect the public interest.” (§11125.4(a)) The only purposes for which the meeting can be
held are those set forth above.

The normal 10-day advance notice is not required for special meetings. However,
notice of the special meeting is required to be provided to each member of the state agency
and to persons who have requested notice of the agency’s meetings as soon as practicable
after the decision to hold the meeting is made. Notice to members, newspapers of general
circulation, and radio or television stations must be received at least 48 hours in advance of
the meeting. Notice to newspapers, radio and television stations is satisfied by providing
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notice to all national press wire services. Notices to the general public may be given via
appropriate electronic bulletin boards or other appropriate mechanisms. (811125.4(b)) The
notice must also be posted on the Internet at least 48 hours in advance of the meeting.

The notice must specify the time and place of the special meeting and the business to
be transacted. In essence, an agenda would be prepared. No business other than that
noticed may be transacted. Notice is required even if no action is subsequently taken at the
meeting. (811125.4(b)) The notice must contain the Website address where the notice may
be accessed on the Internet.

[CAVEAT: If the special meeting will have a closed session agenda item or
items, or be held by teleconference, please refer to the discussion of additional
requirements under those headings, below.]

4. Specific Requirements During Special Meetings

At the commencement of a special meeting, the agency must make a finding in open
session that providing a 10-day notice of the meeting would pose a substantial hardship on
the agency, or that immediate action is required to protect the public interest. The specific
facts constituting the hardship or need for immediate action must be articulated. This finding
must be adopted by a two-thirds (2/3) vote of the agency members present, or if less than
two thirds of the members are present, by a unanimous vote of the members present. Failure
to adopt the finding terminates the meeting. The agency’s finding must be made available on
the Internet. (811125.4(c))

5. Specific Prohibitions on Holding a Special Meeting

As discussed above, a special meeting may only be held for the purposes set forth in
section 11125.4(b). Other than the limitation on the purposes of the meeting, there are no
statutory prohibitions in the Open Meeting Act on a board, committee, subcommittee or task
force conducting a special meeting.

C. “Emergency” Meetings

1. Who May Hold an Emergency Meeting

A board, committee, subcommittee or task force may hold an emergency meeting.

2. Purposes for Which an Emergency Meeting May be Held

As noted above, S.B. 95 of 1997 recharacterized a number of “emergency” situations
as “special” situations. This resulted in the narrowing of situations for which an emergency
meeting may be held. Section 11125.5 provides an emergency meeting may be held only in
the case of an “emergency situation,” defined as:

“(1) Work stoppage or other activity that severely impairs public health
or safety, or both.

10
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“(2) Crippling disaster that severely impairs public health or safety, or
both.” (§11125.5(b))

3. Notice Requirements for an Emergency Meeting

An emergency meeting may be held without complying with the 10-day notice
requirement in Section 11125 or the 48-hour notice requirement in Section 11125.4.
However, newspapers of general circulation, television and radio stations that have
requested notice of meetings shall be notified of the emergency by telephone at least one
hour before the meeting. If telephone services are not functioning, notice is deemed waived.
The notice must be posted on the Internet as soon as practicable after the decision to call an
emergency meeting has been made. However, newspapers, television and radio must be
notified as soon as possible after the meeting of the fact of the meeting, its purpose, and any
action taken. (811125.5(c))

4. Specific Requirements for an Emergency Meeting

The following are required to be posted in a public place and on the Internet for a
minimum of 10 days, as soon as possible after the emergency meeting:

Minutes of the meeting

A list of persons notified, or attempted to be notified, of the meeting
Any action taken at the meeting

A copy of the rollcall vote on action taken (§11125.5(d))

* % * 3k

5. Specific Prohibitions on Holding an Emergency Meeting

As discussed above, an emergency meeting may only be held for the purposes set
forth in section 11125.5(b).

V. CLOSED SESSIONS

A. Purposes for Which Closed Session Can be Held

"Closed" sessions were formerly called "executive" sessions. Since all references in
the Open Meeting Act have been changed from "executive" session to "closed" session,
throughout this memorandum we will refer to such sessions as "closed" sessions.

Section 11123 states that "All meetings of a state body shall be open and public and
all persons shall be permitted to attend any meeting of a state body except as otherwise
provided in this article.”

Section 11126 sets forth those specific items of business which may be transacted in
closed session. Only those enumerated items of business may be conducted in closed
session. An agency in the Department may convene a closed session pursuant to Section
11126 for the following purposes:

11
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1. Personnel Matters

A board may meet in closed session to " . . . consider the appointment, employment,
evaluation of performance, or dismissal of a public employee or to hear complaints or
charges brought against such employee by another person unless the employee requests a
public hearing." In order to consider such disciplinary action or dismissal the "employee shall
be given written notice of his or her right to have a public hearing . . . which notice shall be
delivered to the employee personally or by mail at least 24 hours before the meeting.”
(811126(a)) If such a notice is not given any action taken during a closed session for the
above reason is null and void. Once the public hearing has been held, the agency may
convene into closed session to deliberate on the decision to be reached. (811126(a)(4))

Prior to January 1, 1995, section 11126(a) did not apply to employees who were
appointed to their positions, such as executive officers, executive directors, and registrars
(referred to as “executive officer” for convenience). For example, any decision or
deliberations made in the selection or dismissal of an executive officer previously had to be
conducted in open session. (68 Ops.Cal.Atty.Gen. 34.) However, with the enactment of SB
1316 (Stats. 1994, Chapt. 845) and SB 95 (Stats. 1997, Chapt. 949), a board can now meet
in closed session to consider the appointment, employment, evaluation of, or dismissal of its
executive officer, unless the executive officer requests a public hearing. (811126(a)(1), (2))
SB 1316 supersedes the conclusion reached in 68 Ops.Cal.Atty.Gen. 34. As noted above,
once the public hearing has been held, the state body may convene in closed session to
deliberate on the decision to be reached. (811126(a)(4))

If the executive officer does not request a public hearing, he or she must be given the
opportunity for a hearing in closed session. After the hearing, the executive officer should be
excused from the closed session, and the board may then continue in closed session to
deliberate on the decision to be reached. (811126(a)(4))

Section 11126(a) is not to be interpreted to mean that a board is required to handle
civil service personnel matters itself. Normally, this function of an agency is administered by
its executive officer in conjunction with the Director of Consumer Affairs, who shares authority
with respect to civil service personnel.

2. Examination Matters

A board may meet in closed session to "prepare, approve, grade or administer
examinations." (811126(c)(1)) Essentially, this includes any discussion regarding the actual
content of examinations, and their reliability and validity. If an agency is perusing
examination samples in order to choose one over the others, this may be done in closed
session. On the other hand, if an agency is discussing, for example, the general logistics of
administering an examination, then this would not be proper subject matter for a closed
session. A basic rule is that if a meeting concerns the grading, specific content, validity of an
examination, or examination security, then it can and should be conducted in closed session.

Also, an agency may hear appeals from examinees or re-review examinations in
closed session as this would be included in the "grading” of the examination.
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3. Matters Affecting Individual Privacy

A committee, consisting of less than a quorum of the full board, may meet in closed
session to:

" ... discuss matters which the [committee] has found would constitute an
unwarranted invasion of the privacy of an individual licensee or applicant if
discussed in an open meeting, . . . Those matters may include review of an
applicant's qualifications for licensure and an inquiry specifically related to the
state body's enforcement program concerning an individual licensee or
applicant where the inquiry occurs prior to the filing of a civil, criminal, or
administrative disciplinary action against the licensee or applicant by the state
body." (811126(c)(2))

Thus, review by a committee (or subcommittee of an examining committee) of an
applicant's qualifications for licensure could properly be done in a closed session. Also, for
example, an enforcement committee could convene in closed session to discuss an inquiry
related to a particular licensee or licensees prior to any action being filed.

CAVEAT: This closed session provision does not authorize such areview by the full
board. Nor does it generally authorize a committee of a board to review complaints,
investigation reports, or other information to determine whether disciplinary or other
action should be filed against a licensee.

To ensure that board members render an impartial and fair decision in considering an
Administrative Law Judge's proposed decision, board members are precluded from involving
themselves in the investigation or prosecution phase of an action. (811430.10 et seq.) The
board's role is that of judge in the case. If a particular board member has any significant
involvement in the investigative or prosecution phases, he or she must disqualify
himself/herself from participation in the board's action relative to the proposed decision, and
not attempt to influence any other board member regarding the decision. Legal counsel
should be consulted before any enforcement actions are discussed with individual licensees,
as such discussions may impact participation by the member in a final decision on a case
(811430.60), and may require disclosures under the provisions of the state’s Administrative
Procedure Act. (811430.50)

Even though these committee meetings may consist entirely of subject matter proper
for closed session they are required to be noticed as discussed above.

4. Administrative Disciplinary Matters

A board may meet in closed session to deliberate on a decision in an administrative
disciplinary proceeding under the Administrative Procedure Act. (811400, et seq.;
811126(c)(3)) In the closed session, the board may decide whether to adopt a Proposed
Decision, review a transcript of a hearing and render a decision of its own, deliberate upon
evidence heard by the agency itself, or consider a stipulation.
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This section does not authorize an agency to convene into closed session for the
purpose of assigning cases, i.e. deciding whether a case should be heard by a hearing officer
alone or by the agency itself with a hearing officer. This section does not authorize an
agency to convene into closed session to review investigation files or complaints. Members
of boards that have the discretion to hear cases should not review pending complaints or
investigation files for the reasons given above.

5. Board of Accountancy Matters

The enforcement advisory committee established by the State Board of Accountancy
pursuant to Business and Professions Code Section 5020 may convene in a closed session
to "consider disciplinary action against an individual accountant prior to the filing of an
accusation." (811126(f)(3)) And the qualifications examining committee established by that
board pursuant to Business and Professions Code Section 5023 may convene in closed
session to "interview an individual applicant or accountant regarding the applicant's
gualifications."

As noted above, such administrative and examining committee meetings are required
to be noticed as previously discussed in this memorandum.

6. Pending Litigation

A board may meet in closed session to confer with or receive advice from its legal
counsel regarding pending litigation when discussion in open session concerning those
matters would prejudice the position of the state body in the litigation. (811126(e)(1)) Again,
please note the very specific notice requirements discussed below when a closed session is
to be held to discuss "pending litigation”. Litigation means an adjudicatory proceeding before
a court, administrative body, hearing officer or arbitrator. Litigation is considered to be
pending if, (1) it has been initiated formally (e.g. a complaint, claim or petition has been filed)
or (2) based on existing facts and circumstances and on the advice of its legal counsel, the
state body believes there is significant exposure to litigation against it, or it is meeting to
decide whether a closed session is authorized because of significant exposure to litigation or
(3) based on existing facts and circumstances, the state body has decided or is deciding
whether to initiate litigation. (811126(¢e)(2))

The agency's legal counsel must submit a memorandum which complies with the
requirements of Section 11126(e)(2)(C)(ii) prior to the closed session if possible, but no later
than one week after the closed session. This document is confidential until the pending
litigation has been finally adjudicated or otherwise settled. (86254.25)

7. Response to Confidential Final Draft Audit Report

Section 11126.2 (added effective January 1, 2005) permits an agency to meet in
closed session to discuss its response to a confidential final draft audit report from the
Bureau of State Audits. However, once that audit report becomes final and is released to the
public, the agency may only discuss it in open session.
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8. Threat of Criminal or Terrorist Activity

Effective January 1, 2006, AB 277 (Chap. 288, Stats. 2005) authorizes an agency at a
regular or special meeting to meet in closed session to consider “matters posing a threat or
potential threat of criminal or terrorist activity against the personnel, property, buildings,
facilities, or equipment, including electronic data, owned, leased, or controlled by the state
body,” where disclosure of those considerations could compromise or impede the safety or
security of the described subjects. The law (Section 11126(c)(18)) requires the agency to
authorize the closed session by a two-thirds vote of the members present at the meeting.

9. Advisory Bodies/Committees May Meet in Closed Session

To the extent a licensing board, which is defined as a “state body” in the Open Meeting
Act, is authorized to meet in closed session, then committees, subcommittees, or other
bodies advisory to the licensing board, which are also defined as “state bodies,” may meet in
closed session for the same purposes as the licensing board. (811126((f), (4)-(6))

10. Open Session Otherwise Required

Any other business transacted by an agency must be in open session. Only for the
above-mentioned reasons may a board within the Department of Consumer Affairs meet in
closed session. (811132) A board may not meet in closed session for the purpose of
electing officers or to discuss the proposal or adoption of rules and regulations. Further, a
board may not convene in closed session to discuss testimony received during a hearing on
proposed rules and regulations. Finally, an agency may not meet in closed session because
it wants to have a frank and open discussion among only members on a matter of
controversy. In order for an agency to meet in closed session, the closed session must be
specifically authorized by statute.

B. Notice and Reporting Requirements for Closed Sessions

1. Notice of Closed Session

When a closed session will constitute part or all of a meeting, it is important to note
Government Code Section 11126.3, which requires that:

"(a) Prior to holding any closed session, the state body shall disclose, in an
open meeting, the general nature of the item or items to be discussed in the
closed session. The disclosure may take the form of a reference to the item or
items as they are listed by number or letter on the agenda. [A provision
applicable to the Public Utilities Commission is not included herein.] If the
session is closed pursuant to subparagraph (A) of paragraph (2) of subdivision
(e) of Section 11126 [litigation has already commenced], the state body shall
state the title of, or otherwise specifically identify, the litigation to be discussed
unless the body states that to do so would jeopardize the body's ability to
effectuate service of process upon one or more unserved parties, or that to do
so would jeopardize its ability to conclude existing settlement negotiations to its
advantage."
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Thus, if the meeting will consist in part or in its entirety of a closed session, you must
include on the notice of the meeting the above-described information. Pay particular
attention to these very specific requirements if the closed session is to discuss pending
litigation. Please note that to obtain legal advice in closed session concerning pending
litigation, the notice must cite subdivision (e) of Section 11126 and your attorney must
prepare a memorandum stating the specific reasons and legal authority for the closed
session. Subdivisions of Government Code Section 11126, discussed under "Closed
Sessions" above, will generally be the statutory authority cited.

If a closed session agenda to discuss pending litigation has been properly published,
and an additional pending litigation issue subsequently arises, the state agency may discuss
the new matter in closed session provided that postponement of the discussion would
prevent the state agency from complying with any statutory, court-ordered, or other legally-
imposed deadline. The state agency must publicly announce the title of, or otherwise
identify, the litigation unless to do so would jeopardize the ability to effectuate service of
process, or to do so would jeopardize the agency’s ability to conclude existing settlement
negotiations to its advantage. (811126.3(d))

If you intend to have a closed session during your meeting, you should first contact
your Legal Division attorney to ensure that a closed session is authorized and properly
noticed.

2. Reporting After a Closed Session

Section 11126.3(f), requires a state body to convene in open session after a closed
session and to report as required in Section 11125.2, which states that:

“Any state body shall report publicly at a subsequent public meeting any
action taken, and any rollcall vote thereon, to appoint, employ, or dismiss a
public employee arising out of any closed session of the state body.”

C. Other Procedural Requirements for Closed Sessions

There are certain additional requirements that must be met when closed sessions are
to be held.

1. All closed sessions must be held during a regular or special meeting (811128); they
may not be scheduled independently of a noticed meeting of the board or committee. Where,
for example, a board or committee meeting is scheduled to discuss only matters appropriate
for a closed session, the meeting should be opened as a public meeting with an
announcement immediately following that the agency will convene into closed session.

2. As discussed under "Notice Required," above, prior to holding the closed session
the agency must announce the general reason(s) for the closed session and the specific
statutory or other legal authority under which the session is held. (811126.3 (a)) With
respect to litigation that has already been initiated, it must announce the title of or otherwise
identify the litigation. (811126.3(a)) Other specific notice requirements, discussed above,
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also apply to notices regarding pending litigation. In the closed session, only matters covered
in the statement may be discussed. (§11126.3(b))

3. The agency is required to designate a staff person to attend the closed session and
to record in a minute book a record of topics discussed and decisions made. (811126.1)

4. The minute book referenced in (3) is available only to members of the agency, or if
a violation of the Open Meeting Act is alleged, to a court of general jurisdiction. (§811126.1)

5. Information received and discussions held in closed session are confidential and
must not be disclosed to outside parties by members or staff who attended the closed
session. A recent opinion of the Office of the California Attorney General concluded that:

“A local school board member may not publicly disclose information that
has been received and discussed in closed session concerning pending
litigation unless the information is authorized by law to be disclosed.” (80
Ops.Cal.Atty.Gen. 231)

That opinion also cited a previous opinion, in which the Attorney General stated that
“‘We have ... routinely observed that it would be improper for information received during a
closed session to be publicly disclosed.” (76 Ops.Cal.Atty.Gen. 289, 290-291; Emphasis in
the original.)

V. MEETING BY TELECONFERENCING

Prior to January 1, 1995, the Bagley-Keene Open Meeting Act contained no provision
for conducting meetings where the participating members were not physically present in one
location.

Effective 1/1/95, subdivision (b) was added to Government Code section 11123 to
authorize meetings by teleconference. (Stats. 1994, Chapt. 1153; AB 3467) That subdivision
has been amended several times, most recently by AB 192 of 2001, and it currently provides:

"(a) All meetings of a state body shall be open and public and all
persons shall be permitted to attend any meeting of a state body except as
otherwise provided in this article.

"(b) (1) This article does not prohibit a state body from holding an open
or closed meeting by teleconference for the benefit of the public and state
body. The meeting or proceeding held by teleconference shall otherwise
comply with all applicable requirements or laws relating to a specific type of
meeting or proceeding, including the following:

(A) The teleconferencing meeting shall comply with all
requirements of this article applicable to other meetings.
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(B) The portion of the teleconferenced meeting that is required
to be open to the public shall be audible to the public at the location specified
in the notice of the meeting.

(C) If the state body elects to conduct a meeting or proceeding
by teleconference, it shall post agendas at all teleconference locations and
conduct teleconference meetings in a manner that protects the rights of any
party or member of the public appearing before the state body. Each
teleconference location shall be identified in the notice and agenda of the
meeting or proceeding, and each teleconference location shall be accessible
to the public. The agenda shall provide an opportunity for members of the
public to address the state body directly pursuant to Section 11125.7 at each
teleconference location.

(D) All votes taken during a teleconferenced meeting shall be by
rollcall.

(E) The portion of the teleconferenced meeting that is closed to
the public may not include the consideration of any agenda item being heard
pursuant to Section 11125.5.

(F) Atleast one member of the state body shall be physically
present at the location specified in the notice of the meeting.

(2) For the purposes of this subdivision, ‘teleconference’' means a
meeting of a state body, the members of which are at different locations,
connected by electronic means, through either audio or both audio and video.
This section does not prohibit a state body from providing members of the
public with additional locations in which the public may observe or address the
state body by electronic means, through either audio or both audio and video."

A method is thus available whereby meetings may be conducted by audio or video
teleconferencing provided the criteria set forth in the statute have been met. Note the
restriction in subdivision (b)(1)(E) that prohibits a closed session emergency meeting.
Emergency meetings in open session may be conducted by teleconference.

Effective January 1, 2015, subdivision (c) was added to Government Code section
11123 to require that any action taken and the vote or abstention on that action of each
member present for the action be publicly reported by the state body. (Stats. 2014,
Chapt.510; AB 2720)

We emphasize that the law now requires every teleconference meeting location to be
identified in the notice and agenda and to be open to the public. Most importantly, the
members of the agency must attend the meeting at a public location. Members are no longer
able to attend the meeting via teleconference from their offices, homes, or other convenient
location unless those locations are identified in the notice and agenda, and the public is
permitted to attend at those locations. Nothing prohibits additional locations, where only the
public is connected to the teleconference meeting. (811123(b)(2))
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VI. DELIBERATIONS AND VOTING

Keep in mind the Open Meeting Act declaration of legislative intent that actions of
state agencies be taken openly and that their deliberation be conducted openly. (811120) In
this regard, there are a number of provisions in the Open Meeting Act which address
deliberations and voting.

A. Seriatim Calls to Individual Agency Members Prohibited

Except as authorized by the above-discussed teleconferencing statutes, telephone
conference calls may not be used to avoid the requirements of the Open Meeting Act. A
conference call including members of a board, committee, subcommittee or task force
sufficient to constitute a majority of that state body is prohibited, except pursuant to an
authorized teleconference meeting.

In a case involving the Ralph M. Brown Act, the court concluded that a series of one-
to-one telephone calls between members of a local body, where the purpose of the calls was
to obtain a collective commitment on an issue, constituted a violation of the Act. (Stockton
Newspapers, Inc. v. Members of the Redevelopment Agency of the City of Stockton (1985)
171 Cal.App.3d 95) The Brown Act is the local agency counterpart to the Bagley-Keene
Open Meeting Act, and decisions rendered on its provisions are frequently followed in Open
Meeting Act cases.

Citing the Stockton Newspapers, Inc. case, the court in Sutter Bay Associates v.
County of Sutter held that to prevent evasion of the Brown Act, a series of private meetings
(known as serial meetings) by which a majority of the members of the legislative body commit
themselves to a decision concerning public business or engage in collective deliberation on
public business would violate the open meeting requirement. ((1997) 58 CaI.App.4th 860,
877, 68 Cal.Rptr.2d 492, 502)

Effective January 1, 2010, the Act now specifically prohibits serial communications
between a majority of members “to discuss, deliberate, or take action on any item of business
that is within the subject matter of the state agency.” (Emphasis added.) (811122.5(b))

B. E-Mail Prohibition

Section 11122.5 was amended by Stats. 2009, c. 150 (A.B. 1494) to provide:

(b)(1) A majority of the members of the state body shall not, outside of a meeting authorized
by this chapter, use a series of communications of any kind, directly or through intermediaries
to discuss, deliberate, or take action on any item of business that is within the subject matter
of the state body.

(2) Paragraph (1) shall not be construed to prevent an employee or official of a state agency
from engaging in separate conversations or communications outside of a meeting authorized
by this chapter with members of a legislative body in order to answer questions or provide
information regarding a matter that is within the subject matter jurisdiction of the state

19
Rev. 1/17


http:Cal.Rptr.2d
http:Cal.App.3d

agency, if that person does not communicate to members of the legislative body the
comments or position or any other member or members of the legislative body.

The enactment of subdivision (b) of section 11122.5, expands upon and
confirms a recent opinion of the Attorney General prohibiting the use of e-mail to
reach a collective decision outside a regularly scheduled meeting. In 84
Ops.Cal.Atty.Gen. 30, the Attorney General concluded that:

"A majority of the board members of a local public agency may not e-
mail each other to develop a collective concurrence as to action to be taken by
the board without violating the Ralph M. Brown Act even if the e-mails are also
sent to the secretary and chairperson of the agency, the e-mails are posted on
the agency's Internet website, and a printed version of each e-mail is reported
at the next public meeting of the board."

As noted above, interpretations of the Brown Act, which governs local public
agencies, are often cited as authority in interpreting similar provisions of the Bagley-
Keene Open Meeting Act.

Members of a board must refrain from calling or otherwise contacting other members
on a one-to-one basis, or conducting serial meetings, in order to discuss, deliberate, or take
action outside the meeting on a matter within the subject matter of the board.

C. Secret Ballot Prohibited

An agency may not vote by secret ballot in a public meeting nor vote in closed session
on any matter where discussion, deliberations, or action taken is required to be in an open
meeting. (68 Ops.Cal.Atty.Gen. 65, 69)

For example, the election of board officers may not be conducted by secret ballot or in
closed session.

D. Voting by Proxy Prohibited

Voting by proxy is not authorized. (68 Ops.Cal.Atty.Gen. 65, 70)

E. Use of Electronic Devices During Meeting

Board members should not text or email each other during an open meeting on any
matter within the board’s jurisdiction. Using electronic devices to communicate secretly on
such a matter would violate the law. Where laptops are used by board members at the
meeting because the board provides board materials electronically, the board president
should make an announcement at the beginning of the meeting as to the reason for the
laptops. We suggest the following (or something similar):

“You may notice board members accessing their laptops during the meeting. They are
using the laptops solely to access the board meeting materials which are in electronic
format.”
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E. Voting by Mail on Administrative Disciplinary Matters

As a general rule, all voting on items of business to be transacted must be done at a
public meeting. However, the Administrative Procedure Act authorizes mail voting on all
guestions arising under that act. (Govt. Code 811526.) Thus, board members may vote by
mail on proposed decisions, stipulated decisions, and other matters in connection with a
formal disciplinary case. No other votes may be cast by mail. (68 Ops.Cal.Atty.Gen. 65, 69)

G. Recording and Reporting Votes

Beginning January 1, 2015, for each item on which a vote is taken, the minutes must
contain a record of how each member voted on that action item. (For example, Yes —
Members A, B, & C; No — Members D & E; Abstain — Member F.)

VII. MISCELLANEQOUS PROVISIONS

There are several provisions governing public meetings which do not fit under any of
the above headings, but of which you should be aware.

A. Conforming Board Member's Conduct

Any person who has been appointed as a member of a state body, who has not yet
assumed the duties of the office, must conform his or her conduct to the provisions of the
Open Meeting Act. (811125.95

B. Providing Open Meeting Act to New Board Members

A copy of the Bagley-Keene Open Meeting Act must be provided to each agency
member upon his or her appointment to office. Each agency should insure that a copy is
given to each new member. (811121.9.)

C. Prohibition on Placing Conditions on Public’s Attendance

1. Sign-in

No person can be required to register or sign-in or fulfill any other condition in order to
attend a public meeting of an agency. While a person who wishes to make public comment
may be asked to identify himself or herself for the board's record or minutes, a commenter
cannot be compelled to do so or prevented from speaking because the commenter refuses to
identify himself or herself.

If an attendance list, register, questionnaire, or other similar document is posted at or
near the entrance to the room where the meeting is to be held, or is circulated to persons
present during the meeting, “it shall state clearly that the signing, registering, or completion of
the document is voluntary, and that all persons may attend the meeting regardless of whether
a person signs, registers, or completes the document.” (§11124)
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2. Discrimination in Admittance to Meeting Facility

A meeting may not be held in any facility that prohibits the admittance of any persons
on the basis of race, religious creed, color, national origin, ancestry, or sex. (811131)

3. Access for the Disabled

All meetings must be accessible to the disabled. (811131)

4. Charging a Fee or Requiring a Purchase for Access

The Open Meeting Act prohibits holding a meeting in any location where the public is
required to pay a fee or make a purchase to attend. (811131)

D. Agency Recording of the Proceedings

A tape or film record of an open and public meeting made by the agency must be
made available for public inspection under the California Public Records Act, but may be
erased or destroyed 30 days after the taping or recording. An inspection must be provided
without charge on an audio or video tape player made available by the state agency.
(811124.1(b))

E. Public’s Right to Record the Proceedings

Persons attending a public meeting have a right to record the proceedings with an
audio or video tape recorder or still or motion picture camera, in the absence of a reasonable
finding by the agency that the recording could not continue without noise, illumination, or
obstruction of view that constitutes, or would constitute a persistent disruption of the
proceedings. (811124.1(a))

F. Media Broadcast of the Proceedings

A state body may not prohibit or otherwise restrict the broadcast of a public meeting in
the absence of a reasonable finding that the broadcast cannot be accomplished without
noise, illumination, or obstruction of view that would constitute a persistent disruption of the
proceedings. (811124.1(c))

G. Webcasting

Whether or not webcasting is required, if your meeting is webcast, it is our
recommendation that you place the following statement on your agenda:

“While the board intends to webcast this meeting, it may not be possible to webcast
the entire open meeting due to limitations on resources.”
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H. Taking Agenda Iltems Out of Order

Items listed on the agenda may be taken up out of order, provided the purpose of
moving the agenda items is not to frustrate public or other input on the item. It is a good
practice to note on either the top or the bottom of your agenda that “All times indicated and
the order of business are approximate and subject to change,” to alert members of the public
this is a possibility.

If your agency schedules a multiple day meeting and may move items scheduled for a
subsequent day to an earlier day, you should provide notice of this possibility on your
agenda. Suggested language is that “ltems scheduled for a particular day may be moved to
an earlier day to facilitate the board’s business.” Again, the purpose may not be to frustrate
public or other input.

I. Opportunity for Public Comment at Meetings

Section 11125.7 addresses the subject of public comment at board meetings. With
specified exceptions, that section requires state agencies to provide an opportunity for
members of the public to directly address the state agency on each agenda item before or
during the agency's discussion or consideration of the item. This opportunity for comment
need not be made available if:

1. The agenda item has previously been considered at a public meeting by a
committee comprised exclusively of board members, where members of the public
were provided an opportunity to address the item. However, if the item has been
substantially changed since the committee meeting, a new opportunity to address the
agency would be required at the full board meeting.

2. The agenda item is one that may properly be considered in closed session, which
would include deliberation and action on disciplinary proceedings under the
Administrative Procedure Act. (811125.7)

If a board wishes to establish a standing rule that discussion of agenda items will be
given a specified amount of time, or that public comment will be limited to a certain amount of
time, the board may do that by adopting an administrative regulation. (811125.7(b))

Section 11125.7 was amended, effective June 27, 2016 to provide an equal time
provision when the state body limits the time for public comment, by requiring the state body
to provide at least twice the allotted time to a member of the public who uses a translator.
This amendment is to ensure that non-English speakers receive an equal opportunity to
address the state body when simultaneous translation equipment is not used. (Stats of 2016
chapt. 31 SB 836)

The law specifically provides that a state agency may not prohibit public criticism of its
policies, programs, or services, or of the acts or omissions of the agency. (811125.7(c))
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VIII. DISCLOSURE OF DOCUMENTS

A. Documents Distributed Prior to the Meeting

When writings which are public records are distributed to all, or a majority of all, of the
members of a board or committee for discussion or consideration at a public meeting, the
writings must be made available for public inspection. Generally, the records must be made
available for inspection at the time of distribution to agency members. (811125.1(a))
Records exempt from disclosure under Sections 6253.5, 6254 or 6254.7 of the Public
Records Act need not be disclosed even though the subject matter of the records may be
considered or discussed at the meeting. This includes records which are drafts, notes or
memoranda which will not be retained by the agency, attorney-client privileged
communications, records of pending litigation and claims against the state, personnel,
medical or similar files, complaint and investigation files, except for Accusations and
Proposed Decisions, and any records or data relating to examinations.

B. Documents Distributed During the Meeting

When public records pertaining to an agenda item are prepared by the state body or a
member of the state body, and distributed to state body members during a meeting, the
documents must be made available for public inspection at the meeting. If records are
prepared by some other person, and distributed to members of the state body during a
meeting, the documents must be made available for public inspection after the meeting.
(811125.1(b)) Records exempt from public disclosure under specified statutes are not
required to be publicly disclosed. (811125.1(a), (b))

C. Charging a Fee for Public Documents

Under section 11126.7, an agency may not charge a fee for a notice, including the
agenda, of a meeting, and may only charge those fees specifically authorized for public
documents that are considered at the meeting

At its discretion, an agency may charge a fee to cover reproduction costs for providing
the documents required to be made available, as discussed in paragraph (B), immediately
above. If an agency charges a fee, it is limited to the direct costs of duplication authorized in
Section 6257 for the reproduction of public records. (811125.1(c))

Effective January 1, 2003, documents distributed prior to or during a meeting that are
public records must be made available, upon request by a person with a disability, in
appropriate alternative formats. No extra charge can be imposed for putting those
documents into an alternative format.

IX. PENALTIES

Under previous law, any interested person could commence court action (mandamus,
injunction, declaratory relief) to stop or prevent violations or threatened violations of the Open
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Meeting Act. SB 95, effective 1/1/98, added the Attorney General and the district attorney to
the list of those who may commence such action. Court costs and reasonable attorney's fees
may be awarded to a successful plaintiff to be paid from the funds of the agency. (811130.5)
SB 95 also expanded the law to authorize the Attorney General, a district attorney, or
any interested person to seek court action “to determine whether any rule or action by the
state body to penalize or otherwise discourage the expression of one or more of its members
is valid or invalid under the laws of this state or of the United States, ...” (§11130(a)) This
appears to be a rather unique provision, and its implications are unknown at this time.

SB 95 further expanded the law to authorize the Attorney General, a district attorney,
or any interested person to seek a court action to compel a state agency to tape record its
closed sessions. Upon a judgment of a violation of Section 11126, a court could so compel
an agency. Discovery procedures for the tape recordings are also set forth. (811130(b), and

(c))

Section 11130.3 authorizes a person to institute a court action to obtain a judicial
determination that an action taken in violation of the notice provisions or the provisions
governing closed sessions of the Act is null and void. Court costs and reasonable attorney's
fees may also be awarded to a successful plaintiff under this section. This section reinforces
the need for a specific, informative agenda as required by Section 11125.

These remedies extend to past actions of an agency. The statute of limitations for
bringing an action is 90 days. (8811130(c) and 11130.3(a)).

Section 11130.7 of the Act provides:

"Each member of a state body who attends a meeting of such body in violation
of any provision of this article, and where the member intends to deprive the
public of information to which the member knows or has reason to know the
public is entitled, is guilty of a misdemeanor." (Emphasis added.)
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11120. Public policy; legislative
finding and declaration; citation of
article

It is the public policy of this state
that public agencies exist to aid in the
conduct of the people's business and the
proceedings of public agencies be conducted
openly so that the public may remain
informed.

In enacting this article the
Legislature finds and declares that it is the
intent of the law that actions of state
agencies be taken openly and that their
deliberation be conducted openly.

The people of this state do not yield
their sovereignty to the agencies which serve
them. The people, in delegating authority,
do not give their public servants the right to
decide what is good for the people to know
and what is not good for them to know. The
people insist on remaining informed so that
they may retain control over the instruments
they have created.

This article shall be known and may
be cited as the Bagley-Keene Open Meeting
Act.

(Added by Stats.1967, c. 1656, p. 4026, § 122.
Amended by Stats.1980, c. 1284, p. 4333, § 4; Stats.
1981, c. 968, p. 3683, § 4.)

11121. State body defined

As used in this article, "state body"
means each of the following:

(a) Every state board, or commission,

or similar multimember body of the state
that is created by statute or required by law
to conduct official meetings and every
commission created by executive order.

(b) A board, commission,
committee, or similar multimember body
that exercises any authority of a state body
delegated to it by that state body.

(c) An advisory board, advisory
commission, advisory committee, advisory
subcommittee, or similar multimember
advisory body of a state body, if created by
formal action of the state body or of any
member of the state body, and if the
advisory body so created consists of three or
more persons.

(d) A board, commission,
committee, or similar multimember body on
which a member of a body that is a state
body pursuant to this section serves in his or
her official capacity as a representative of
that state body and that is supported, in
whole or in part, by funds provided by the
state body, whether the multimember body
is organized and operated by the state body
or by a private corporation.

(e) Not withstanding subdivision (a)
of Section 11121.1, the State Bar of
California, as described in Section 6001 of
the Business and Professions Code. This
subdivision shall become operative on April
1, 2016.

(Added by Stats.1967, c. 1656, p. 4026, § 122.
Amended by Stats.1980, c. 515, § 1; Stats.1981, c.
968, p. 3683, § 5; Stats.1984, c. 193, § 38. Amended
by Stats.1996, c. 1023 (S.B.1497), § 88, eff. Sept. 29,
1996; Stats.1996, c. 1064 (A.B.3351), § 783.1,
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operative July 1, 1997; Stats.2001, c. 243 (A.B.192),
8 1; Amended Stats. 2003 ch 62 § 117 (SB 600),
Stats. 2015, c. 537 (S.B. 387), § 22, eff. January 1,
2016.)

11121.1. State body; exclusions

As used in this article, "state body"
does not include any of the following:

(a) Except as provided in subdivision
(e) of Section 11121, state agencies
provided for in Article VI of the California
Constitution.

(b) Districts or other local agencies
whose meetings are required to be open to
the public pursuant to the Ralph M. Brown
Act (Chapter 9 (commencing with Section
54950) of Part 1 of Division 2 of Title 5).

(c) State agencies provided for in
Article IV of the California Constitution
whose meetings are required to be open to
the public pursuant to the Grunsky-Burton
Open Meeting Act (Article 2.2 (commencing
with Section 9027) of Chapter 1.5 of Part 1
of Division 2 of Title 2).

(d) State agencies when they are
conducting proceedings pursuant to Section
3596.

(e) State agencies provided for in
Section 109260 of the Health and Safety
Code, except as provided in Section 109390
of the Health and Safety Code.

(f) The Credit Union Advisory
Committee established pursuant to Section
14380 of the Financial Code.

(Added by Stats.2001, c. 243 (A.B.192), § 2.
Amended by Stats. 2008, c. 344 (S.B. 1145), § 2, eff.
Sept. 26, 2008; Stats. 2015, c¢. 537 (S.B. 387), § 23,
eff. January 1, 2016.)

11121.2. Repealed by Stats. 2001,
c. 243 (A.B.192),83

The repealed section, added by
Stats.1981, c. 968, p. 3684, § 5.2, provided
the additional definition of “state body” as a
multimember body with authority of state
body.

§ 11121.5. Repealed by Stats.1984,
c.1158,83

The repealed section, added by
Stats.1994, c. 1179, 8§ 1, amended by
Stats.1981, c. 968, 8 5.3; Stats.1983, c. 143,
8 186, Stats.1983, c. 101, § 60, related to the
treatment of state college and university
student body organizations as state agencies.
Similar provisions were added at Education
Code § 89920 et. seq.

11121.7. Repealed by Stats. 2001,
c. 243 (A.B.192), § 4

The repealed section, added by
Stats.1980, c. 1284, p. 4333, 8 5, amended
by Stats.1981, c. 968, p. 3685, § 6, related to
representatives of the state body.

11121.8. Repealed by Stats. 2001,
c.243 (A.B.192),85

The repealed section, added by
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Stats.1981, c. 968, p. 3684, § 7, related to
advisory bodies.

11121.9. Provision of copy of
article to members of state body

Each state body shall provide a copy
of this article to each member of the state
body upon his or her appointment to
membership or assumption of office.

(Added by Stats.1980, c. 1284, p. 4334, § 6.
Amended by Stats.1981, c. 714, p. 2659, § 175;
Stats.1981, c. 968, p. 3685, § 7.1.)

11121.95. Appointees or elected
officials not yet in office; conformity of
conduct to article requirements

Any person appointed or elected to
serve as a member of a state body who has
not yet assumed the duties of office shall
conform his or her conduct to the
requirements of this article and shall be
treated for purposes of this article as if he or
she has already assumed office.

(Added by Stats.1997, c. 949 (S.B.95), 8§ 1.)

11122. Action taken

As used in this article "action taken"
means a collective decision made by the
members of a state body, a collective
commitment or promise by the members of
the state body to make a positive or negative
decision or an actual vote by the members of
a state body when sitting as a body or entity

upon a motion, proposal, resolution, order or
similar action.

(Added by Stats.1967, c. 1656, p. 4026, § 122.
Amended by Stats.1981, c. 968, p. 3685, § 7.3.)

11122.5. Meeting defined; series of
communications to discuss, deliberate, or
take action prohibited; exceptions

(a) As used in this article, “meeting”
includes any congregation of a majority of
the members of a state body at the same time
and place to hear, discuss, or deliberate upon
any item that is within the subject matter
jurisdiction of the state body to which it
pertains.

(b)(1) A majority of the members of
a state body shall not, outside of a meeting
authorized by this chapter, use a series of
communications of any kind, directly or
through intermediaries, to discuss,
deliberate, or take action on any item of
business that is within the subject matter of
the state body.

(2) Paragraph (1) shall not be
construed to prevent an employee or official
of a state agency from engaging in separate
conversations or communications outside of
a meeting authorized by this chapter with
members of a legislative body in order to
answer questions or provide information
regarding a matter that is within the subject
matter jurisdiction of the state agency, if that
person does not communicate to members of
the legislative body the comments or
position of any other member or members of
the legislative body.
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(c) The prohibitions of this article do
not apply to any of the following:

(1) Individual contacts or
conversations between a member of a state
body and any other person that do not
violate subdivision (b).

(2)(A) The attendance of a majority
of the members of a state body at a
conference or similar gathering open to the
public that involves a discussion of issues of
general interest to the public or to public
agencies of the type represented by the state
body, if a majority of the members do not
discuss among themselves, other than as part
of the scheduled program, business of a
specified nature that is within the subject
matter jurisdiction of the state body.

(B) Subparagraph (A) does not allow
members of the public free admission to a
conference or similar gathering at which the
organizers have required other participants
or registrants to pay fees or charges as a
condition of attendance.

(3) The attendance of a majority of
the members of a state body at an open and
publicized meeting organized to address a
topic of state concern by a person or
organization other than the state body, if a
majority of the members do not discuss
among themselves, other than as part of the
scheduled program, business of a specific
nature that is within the subject matter
jurisdiction of the state body.

(4) The attendance of a majority of
the members of a state body at an open and

noticed meeting of another state body or of a
legislative body of a local agency as defined
by Section 54951, if a majority of the
members do not discuss among themselves,
other than as part of the scheduled meeting,
business of a specific nature that is within
the subject matter jurisdiction of the other
state body.

(5) The attendance of a majority of
the members of a state body at a purely
social or ceremonial occasion, if a majority
of the members do not discuss among
themselves business of a specific nature that
is within the subject matter jurisdiction of
the state body.

(6) The attendance of a majority of
the members of a state body at an open and
noticed meeting of a standing committee of
that body, if the members of the state body
who are not members of the standing
committee attend only as observers.

(Added by Stats.2001, c. 243 (A.B.192), § 6.
Amended by Stats.2009, c. 150 (A.B.1494), 8§ 1.)

11123. Meetings; attendance;
teleconference option

(a) All meetings of a state body shall
be open and public and all persons shall be
permitted to attend any meeting of a state
body except as otherwise provided in this
article.

(b)(2) This article does not prohibit a
state body from holding an open or closed
meeting by teleconference for the benefit of
the public and state body. The meeting or
proceeding held by teleconference shall
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otherwise comply with all applicable
requirements or laws relating to a specific
type of meeting or proceeding, including the
following:

(A) The teleconferencing meeting
shall comply with all requirements of this
article applicable to other meetings.

(B) The portion of the
teleconferenced meeting that is required to
be open to the public shall be audible to the
public at the location specified in the notice
of the meeting.

(C) If the state body elects to conduct
a meeting or proceeding by teleconference, it
shall post agendas at all teleconference
locations and conduct teleconference
meetings in a manner that protects the rights
of any party or member of the public
appearing before the state body. Each
teleconference location shall be identified in
the notice and agenda of the meeting or
proceeding, and each teleconference location
shall be accessible to the public. The agenda
shall provide an opportunity for members of
the public to address the state body directly
pursuant to Section 11125.7 at each
teleconference location.

(D) All votes taken during a
teleconferenced meeting shall be by rollcall.

(E) The portion of the
teleconferenced meeting that is closed to the
public may not include the consideration of
any agenda item being heard pursuant to
Section 11125.5.

(F) At least one member of the state

body shall be physically present at the
location specified in the notice of the
meeting.

(2) For the purposes of this
subdivision, "teleconference” means a
meeting of a state body, the members of
which are at different locations, connected
by electronic means, through either audio or
both audio and video. This section does not
prohibit a state body from providing
members of the public with additional
locations in which the public may observe or
address the state body by electronic means,
through either audio or both audio and
video.

(c) The state body shall publicly
report any action taken and the vote or
abstention on that action of each member
present for the action.

(Added by Stats.1967, c. 1656, p. 4026, § 122.
Amended by Stats.1981, c. 968, p. 3685, § 7.5;
Stats.1994, c. 1153 (A.B.3467), § 1; Stats.1997, c. 52
(A.B.1097), § 1; Stats.2001, c. 243 (A.B.192), § 7;
Stats.2014, c. 510 (A.B.2720), § 1, eff. Jan. 1, 2015.)

11123.1. State body meetings to
meet protections and prohibitions of the
Americans with Disabilities Act

All meetings of a state body that are
open and public shall meet the protections
and prohibitions contained in Section 202 of
the Americans with Disabilities Act of 1990
(42 U.S.C. Sec. 12132), and the federal rules
and regulations adopted in implementation
thereof.

(Added by Stats. 2002, c. 300 (A.B. 3035), § 1.)
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11124. Conditions to attendance

No person shall be required, as a
condition to attendance at a meeting of a
state body, to register his or her name, to
provide other information, to complete a
questionnaire, or otherwise to fulfill any
condition precedent to his or her attendance.

If an attendance list, register,
questionnaire, or other similar document is
posted at or near the entrance to the room
where the meeting is to be held, or is
circulated to persons present during the
meeting, it shall state clearly that the
signing, registering, or completion of the
document is voluntary, and that all persons
may attend the meeting regardless of
whether a person signs, registers, or
completes the document.

(Added by Stats.1967, c. 1656, p. 4026, § 122.
Amended by Stats.1981, c. 968, p. 3685, § 8.)

11124.1. Audio or video recording
of proceedings; inspection of state’s
recording; broadcast restrictions

(a) Any person attending an open and
public meeting of the state body shall have
the right to record the proceedings with an
audio or video recorder or a still or motion
picture camera in the absence of a
reasonable finding by the state body that the
recording cannot continue without noise,
illumination, or obstruction of view that
constitutes, or would constitute, a persistent
disruption of the proceedings.

(b) Any audio or video recording of
an open and public meeting made for
whatever purpose by or at the direction of
the state body shall be subject to inspection
pursuant to the California Public Records
Act (Chapter 3.5 (commencing with Section
6250) of Division 7 of Title 1), but may be
erased or destroyed 30 days after the
recording. Any inspection of an audio or
video recording shall be provided without
charge on equipment made available by the
state body.

(c) No state body shall prohibit or
otherwise restrict the broadcast of its open
and public meetings in the absence of a
reasonable finding that the broadcast cannot
be accomplished without noise, illumination,
or obstruction of view that would constitute
a persistent disruption of the proceedings.

(Added by Stats.1980, c. 1284, p. 4334, 8§ 7.
Amended by Stats.1981, c. 968, p. 3685, § 9;
Stats.1997, c. 949 (S.B.95), § 2; Stats.2009, c. 88
(A.B.176), § 42.)

11125. Notice of meeting

(a) The state body shall provide
notice of its meeting to any person who
requests that notice in writing. Notice shall
be given and also made available on the
Internet at least 10 days in advance of the
meeting, and shall include the name,
address, and telephone number of any
person who can provide further information
prior to the meeting, but need not include a
list of witnesses expected to appear at the
meeting. The written notice shall
additionally include the address of the
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Internet site where notices required by this
article are made available.

(b) The notice of a meeting of a body
that is a state body shall include a specific
agenda for the meeting, containing a brief
description of the items of business to be
transacted or discussed in either open or
closed session. A brief general description of
an item generally need not exceed 20 words.
A description of an item to be transacted or
discussed in closed session shall include a
citation of the specific statutory authority
under which a closed session is being held.
No item shall be added to the agenda
subsequent to the provision of this notice,
unless otherwise permitted by this article.

(c) Notice of a meeting of a state
body that complies with this section shall
also constitute notice of a meeting of an
advisory body of that state body, provided
that the business to be discussed by the
advisory body is covered by the notice of the
meeting of the state body, provided that the
specific time and place of the advisory
body's meeting is announced during the open
and public state body's meeting, and
provided that the advisory body's meeting is
conducted within a reasonable time of, and
nearby, the meeting of the state body.

(d) A person may request, and shall
be provided, notice pursuant to subdivision
(a) for all meetings of a state body or for a
specific meeting or meetings. In addition, at
the state body's discretion, a person may
request, and may be provided, notice of only
those meetings of a state body at which a
particular subject or subjects specified in the
request will be discussed.

(e) A request for notice of more than
one meeting of a state body shall be subject
to the provisions of Section 14911.

(f) The notice shall be made
available in appropriate alternative formats,
as required by Section 202 of the Americans
with Disabilities Act of 1990 (42 U.S.C.
Sec. 12132), and the federal rules and
regulations adopted in implementation
thereof, upon request, by any person with a
disability. The notice shall include
information regarding how, to whom, and by
when a request for any disability-related
modification or accommodation, including
auxiliary aids or services may be made by a
person with a disability who requires these
aids or services in order to participate in the
public meeting.

(Added by Stats.1967, c. 1656, p. 4026, § 122.
Amended by Stats.1973, c. 1126, p. 2291, § 1;
Stats.1975, c. 708, p. 1695, § 1; Stats.1979, c. 284, 8§
1, eff. July 24, 1979; Stats.1981, c. 968, p. 3685, §
10. Amended by Stats.1997, c. 949 (S.B.95), § 3;
Stats.1999, c. 393 (A.B.1234), 8§ 1; Stats.2001, c. 243
(A.B.192), § 8; Stats. 2002, c. 300 (A.B. 3035), § 2.)

11125.1. Agendas and other
writings distributed for discussion or
consideration at public meetings; public
records; Franchise Tax Board;
inspection; availability on the Internet;
closed sessions

(a) Notwithstanding Section 6255 or
any other provisions of law, agendas of
public meetings and other writings, when
distributed to all, or a majority of all, of the
members of a state body by any person in
connection with a matter subject to
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discussion or consideration at a public
meeting of the body, are disclosable public
records under the California Public Records
Act (Chapter 3.5 (commencing with Section
6250) of Division 7 of Title 1), and shall be
made available upon request without delay.
However, this section shall not include any
writing exempt from public disclosure under
Section 6253.5, 6254, or 6254.7 of this code,
or Section 489.1 or 583 of the Public
Utilities Code.

(b) Writings that are public records
under subdivision (a) and that are distributed
to members of the state body prior to or
during a meeting, pertaining to any item to
be considered during the meeting, shall be
made available for public inspection at the
meeting if prepared by the state body or a
member of the state body, or after the
meeting if prepared by some other person.
These writings shall be made available in
appropriate alternative formats, as required
by Section 202 of the American with
Disabilities Act of 1990 (42 U.S.C. Sec.
12132), and the federal rules and regulations
adopted in implementation thereof, upon
request by a person with a disability.

(c) In the case of the Franchise Tax
Board, prior to that state body taking final
action on any item, writings pertaining to
that item that are public records under
subdivision (a) that are prepared and
distributed by the Franchise Tax Board staff
or individual members to members of the
state body prior to or during a meeting shall
be:

(1) Made available for public
inspection at that meeting.

(2) Distributed to all persons who
request notice in writing pursuant to
subdivision (a) of Section 11125.

(3) Made available on the Internet.

(d) Prior to the State Board of
Equalization taking final action on any item
that does not involve a named tax or fee
payer, writings pertaining to that item that
are public records under subdivision (a) that
are prepared and distributed by board staff or
individual members to members of the state
body prior to or during a meeting shall be:

(1) Made available for public
inspection at that meeting.

(2) Distributed to all persons who
request or have requested copies of these
writings.

(3) Made available on the Internet.

(e) Nothing in this section shall be
construed to prevent a state body from
charging a fee or deposit for a copy of a
public record pursuant to Section 6253,
except that no surcharge shall be imposed on
persons with disabilities in violation of
Section 202 of the Americans with
Disabilities Act of 1990 (42 U.S.C. Sec.
12132), and the federal rules and regulations
adopted in implementation thereof. The
writings described in subdivision (b) are
subject to the requirements of the California
Public Records Act (Chapter 3.5
(commencing with Section 6250) of
Division 7 of Title 1), and shall not be
construed to limit or delay the public's right
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to inspect any record required to be
disclosed by that act, or to limit the public's
right to inspect any record covered by that
act. This section shall not be construed to be
applicable to any writings solely because
they are properly discussed in a closed
session of a state body. Nothing in this
article shall be construed to require a state
body to place any paid advertisement or any
other paid notice in any publication.

(F) "Writing" for purposes of this
section means " writing" as defined under
Section 6252.

(Added by Stats.1975, c. 959, p. 2238, § 4. Amended
by Stats.1980, c. 1284, p. 4334, § 8; Stats.1981, c.
968, p. 3686, § 10.1. Amended by Stats.1997, c. 949
(S.B.95), § 4; Stats.2001, c. 670 (S.B.445), 8§ 1, Stats.
2002, c. 300 (A.B. 3035), § 3.5.); Stats. 2005, c. 188
(A.B.780),81)

11125.2. Appointment,
employment or dismissal of public
employees; closed sessions; public report

Any state body shall report publicly
at a subsequent public meeting any action
taken, and any rollcall vote thereon, to
appoint, employ, or dismiss a public
employee arising out of any closed session
of the state body.

(Added by Stats.1980, c. 1284, p. 4335, § 9.
Amended by Stats.1981, c. 968, p. 3687, § 10.3.)

11125.3. Action on items of
business not appearing on agenda; notice

(a) Notwithstanding Section 11125, a

state body may take action on items of
business not appearing on the posted agenda
under any of the conditions stated below:

(1) Upon a determination by a
majority vote of the state body that an
emergency situation exists, as defined in
Section 11125.5.

(2) Upon a determination by a two-
thirds vote of the state body, or, if less than
two-thirds of the members are present, a
unanimous vote of those members present,
that there exists a need to take immediate
action and that the need for action came to
the attention of the state body subsequent to
the agenda being posted as specified in
Section 11125.

(b) Notice of the additional item to
be considered shall be provided to each
member of the state body and to all parties
that have requested notice of its meetings as
soon as is practicable after a determination
of the need to consider the item is made, but
shall be delivered in a manner that allows it
to be received by the members and by
newspapers of general circulation and radio
or television stations at least 48 hours before
the time of the meeting specified in the
notice. Notice shall be made available to
newspapers of general circulation and radio
or television stations by providing that
notice to all national press wire services.
Notice shall also be made available on the
Internet as soon as is practicable after the
decision to consider additional items at a
meeting has been made.

(Added by Stats.1994, c. 1153 (A.B.3467), § 2.
Amended by Stats.2001, c. 243 (A.B.192), § 9.)
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11125.4. Special meetings;
authorized purposes; notice; required
finding of hardship or need to protect
public interest

(a) A special meeting may be called
at any time by the presiding officer of the
state body or by a majority of the members
of the state body. A special meeting may
only be called for one of the following
purposes when compliance with the 10-day
notice provisions of Section 11125 would
impose a substantial hardship on the state
body or where immediate action is required
to protect the public interest:

(1) To consider "pending litigation™
as that term is defined in subdivision (e) of
Section 11126.

(2) To consider proposed legislation.

(3) To consider issuance of a legal
opinion.

(4) To consider disciplinary action
involving a state officer or employee.

(5) To consider the purchase, sale,
exchange, or lease of real property.

(6) To consider license examinations
and applications.

(7) To consider an action on a loan
or grant provided pursuant to Division 31
(commencing with Section 50000) of the
Health and Safety Code.

(8) To consider its response to a
confidential final draft audit report as
permitted by Section 11126.2.

10.

(9) To provide for an interim
executive officer of a state body upon the
death, incapacity, or vacancy in the office of
the executive officer.

(b) When a special meeting is called
pursuant to one of the purposes specified in
subdivision (a), the state body shall provide
notice of the special meeting to each
member of the state body and to all parties
that have requested notice of its meetings as
soon as is practicable after the decision to
call a special meeting has been made, but
shall deliver the notice in a manner that
allows it to be received by the members and
by newspapers of general circulation and
radio or television stations at least 48 hours
before the time of the special meeting
specified in the notice. Notice shall be made
available to newspapers of general
circulation and radio or television stations
by providing that notice to all national press
wire services. Notice shall also be made
available on the Internet within the time
periods required by this section. The notice
shall specify the time and place of the
special meeting and the business to be
transacted. The written notice shall
additionally specify the address of the
Internet Web site where notices required by
this article are made available. No other
business shall be considered at a special
meeting by the state body. The written
notice may be dispensed with as to any
member who at or prior to the time the
meeting convenes files with the clerk or
secretary of the state body a written waiver
of notice. The waiver may be given by
telegram, facsimile transmission, or similar
means. The written notice may also be
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dispensed with as to any member who is
actually present at the meeting at the time it
convenes. Notice shall be required pursuant
to this section regardless of whether any
action is taken at the special meeting.

(c) At the commencement of any
special meeting, the state body must make a
finding in open session that the delay
necessitated by providing notice 10 days
prior to a meeting as required by Section
11125 would cause a substantial hardship on
the body or that immediate action is required
to protect the public interest. The finding
shall set forth the specific facts that
constitute the hardship to the body or the
impending harm to the public interest. The
finding shall be adopted by a two-thirds vote
of the body, or, if less than two-thirds of the
members are present, a unanimous vote of
those members present. The finding shall be
made available on the Internet. Failure to
adopt the finding terminates the meeting.

(Added by Stats.1997, c. 949 (S.B.95), § 5. Amended
by Stats.1999, c. 393 (A.B.1234), § 2; Stats.2004, c.
576 (A.B.1827), § 1.); Stats. 2007, c. 92 (S.B. 519), §
1)

11125.5. Emergency meetings

(@) In the case of an emergency
situation involving matters upon which
prompt action is necessary due to the
disruption or threatened disruption of public
facilities, a state body may hold an
emergency meeting without complying with
the 10-day notice requirement of Section
11125 or the 48-hour notice requirement of
Section 11125.4.
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(b) For purposes of this section,
"emergency situation” means any of the
following, as determined by a majority of
the members of the state body during a
meeting prior to the emergency meeting, or
at the beginning of the emergency meeting:

(1) Work stoppage or other activity
that severely impairs public health or safety,
or both.

(2) Crippling disaster that severely
impairs public health or safety, or both.

(c) However, newspapers of general
circulation and radio or television stations
that have requested notice of meetings
pursuant to Section 11125 shall be notified
by the presiding officer of the state body, or
a designee thereof, one hour prior to the
emergency meeting by telephone. Notice
shall also be made available on the Internet
as soon as is practicable after the decision to
call the emergency meeting has been made.
If telephone services are not functioning, the
notice requirements of this section shall be
deemed waived, and the presiding officer of
the state body, or a designee thereof, shall
notify those newspapers, radio stations, or
television stations of the fact of the holding
of the emergency meeting, the purpose of
the meeting, and any action taken at the
meeting as soon after the meeting as
possible.

(d) The minutes of a meeting called
pursuant to this section, a list of
persons who the presiding officer of the state
body, or a designee thereof, notified or
attempted to notify, a copy of the rollcall
vote, and any action taken at the meeting
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shall be posted for a minimum of 10 days in
a public place, and also made available on
the Internet for a minimum of 10 days, as
soon after the meeting as possible.

(Amended by Stats.1992, c. 1312 (A.B.2912), § 11,
eff. Sept. 30, 1992; Stats.1997, c. 949 (S.B.95), § 6;
Stats.1999, c. 393 (A.B.1234), § 3.)

11125.6. Fish and Game
Commission; emergency meetings;
appeals of fishery closures or restrictions

(a) An emergency meeting may be
called at any time by the president of the
Fish and Game Commission or by a majority
of the members of the commission to
consider an appeal of a closure of or
restriction in a fishery adopted pursuant to
Section 7710 of the Fish and Game Code.

In the case of an emergency situation
involving matters upon which prompt action
IS necessary due to the disruption or
threatened disruption of an established
fishery, the commission may hold an
emergency meeting without complying with
the 10-day notice requirement of Section
11125 or the 48-hour notice requirement of
Section 11125.4 if the delay necessitated by
providing the 10-day notice of a public
meeting required by Section 11125 or the
48-hour notice required by Section 11125.4
would significantly adversely impact the
economic benefits of a fishery to the
participants in the fishery and to the people
of the state or significantly adversely impact
the sustainability of a fishery managed by
the state.

(b) At the commencement of an
emergency meeting called pursuant to this
section, the commission shall make a
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finding in open session that the delay
necessitated by providing notice 10 days
prior to a meeting as required by Section
11125 or 48 hours prior to a meeting as
required by Section 11125.4 would
significantly adversely impact the economic
benefits of a fishery to the participants in the
fishery and to the people of the state or
significantly adversely impact the
sustainability of a fishery managed by the
state. The finding shall set forth the specific
facts that constitute the impact to the
economic benefits of the fishery or the
sustainability of the fishery. The finding
shall be adopted by a vote of at least four
members of the commission, or, if less than
four of the members are present, a
unanimous vote of those members present.
Failure to adopt the finding shall terminate
the meeting.

(c) Newspapers of general circulation
and radio or television stations that have
requested notice of meetings pursuant to
Section 11125 shall be notified by the
presiding officer of the commission, or a
designee thereof, one hour prior to the
emergency meeting by telephone.

(d) The minutes of an emergency
meeting called pursuant to this section, a list
of persons who the president of the
commission, or a designee thereof, notified
or attempted to notify, a copy of the rollcall
vote, and any action taken at the meeting
shall be posted for a minimum of 10 days in
a public place as soon after the meeting as
possible.

(Added by Stats.1998, c. 1052 (A.B.1241), S 21.)
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11125.7. Agenda item discussion
before state body; opportunity for public
address; regulation by state body;
freedom of expression; application of
provisions

(a) Except as otherwise provided in
this section, the state body shall provide an
opportunity for members of the public to
directly address the state body on each
agenda item before or during the state body's
discussion or consideration of the item. This
section is not applicable if the agenda item
has already been considered by a committee
composed exclusively of members of the
state body at a public meeting where
interested members of the public were
afforded the opportunity to address the
committee on the item, before or during the
committee's consideration of the item, unless
the item has been substantially changed
since the committee heard the item, as
determined by the state body. Every notice
for a special meeting at which action is
proposed to be taken on an item shall
provide an opportunity for members of the
public to directly address the state body
concerning that item prior to action on the
item. In addition, the notice requirement of
Section 11125 shall not preclude the
acceptance of testimony at meetings, other
than emergency meetings, from members of
the public if no action is taken by the state
body at the same meeting on matters brought
before the body by members of the public.

(b) The state body may adopt
reasonable regulations to ensure that the
intent of subdivision (a) is carried out,
including, but not limited to, regulations
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limiting the total amount of time allocated
for public comment on particular issues and
for each individual speaker.

(c)(1) Notwithstanding subdivision
(b), when a state body limits time for public
comment the state body shall provide at least
twice the allotted time to a member of the
public who utilizes a translator to ensure that
non-English speakers receive the same
opportunity to directly address the state

body.

(2) Paragraph (1) shall not apply if
the state body utilizes simultaneous
translation equipment in a manner that
allows the state body to hear the translated
public testimony simultaneously.

(d) The state body shall not prohibit
public criticism of the policies, programs, or
services of the state body, or of the acts or
omissions of the state body. Nothing in this
subdivision shall confer any privilege or
protection for expression beyond that
otherwise provided by law.

(e) This section is not applicable to
closed sessions held pursuant to Section
11126.

(f) This section is not applicable to
decisions regarding proceedings held
pursuant to Chapter 5 (commencing with
Section 11500), relating to administrative
adjudication, or to the conduct of those
proceedings.

(9) This section is not applicable to
hearings conducted by the California Victim
Compensation and Government Claims
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Board pursuant to Sections 13963 and
13963.1.

(h) This section is not applicable to
agenda items that involve decisions of the
Public Utilities Commission regarding
adjudicatory hearings held pursuant to
Chapter 9 (commencing with Section 1701)
of Part 1 of Division 1 of the Public Utilities
Code. For all other agenda items, the
commission shall provide members of the
public, other than those who have already
participated in the proceedings underlying
the agenda item, an opportunity to directly
address the commission before or during the
commission's consideration of the item.

(Added by Stats.1993, c. 1289 (S.B.367), § 2.
Amended by Stats.1995, c. 938 (S.B.523), § 13,
operative July 1, 1997; Stats.1997, c. 949 (S.B.95), §
7, Stats.2006, c. 538 (S.B.1852), § 248; Stats.2012, c.
551 (S.B.965), § 1.; Stats. 2016, c. 31 (S.B. 836), §
71, eff. June 27, 2016.)

11125.8. Hearings to consider
crimes against minors or crimes of sexual
assault or domestic violence;
identification of applicant; disclosure of
nature of hearing

(a) Notwithstanding Section
11131.5, in any hearing that the State
California Victim Compensation and
Government Claims Board conducts
pursuant to Section 13963.1 and that the
applicant or applicant’s representative does
not request be open to the public, no notice,
agenda, announcement, or report required
under this article need identify the applicant.
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(b) In any hearing that the board
conducts pursuant to Section 13963.1 and
that the applicant or applicant's
representative does not request be open to
the public, the board shall disclose that the
hearing is being held pursuant to Section
13963.1. That disclosure shall be deemed to
satisfy the requirements of subdivision (a) of
Section 11126.3.

(Added by Stats.1997, c. 949 (S.B.95), § 9.;
Amended by Stats. 2006, c. 538 (S.B. 1852, § 249;
Stats. 2016, c. 31 (S.B. 836), § 72, eff. June 27,
2016.)

11125.9. Regional water quality
control boards; compliance with
notification guidelines

Regional water quality control
boards shall comply with the notification
guidelines in Section 11125 and, in addition,
shall do both of the following:

(a) Notify, in writing, all clerks of
the city councils and county boards of
supervisors within the regional board's
jurisdiction of any and all board hearings at
least 10 days prior to the hearing.
Notification shall include an agenda for the
meeting with contents as described in
subdivision (b) of Section 11125 as well as
the name, address, and telephone number of
any person who can provide further
information prior to the meeting, but need
not include a list of witnesses expected to
appear at the meeting. Each clerk, upon
receipt of the notification of a board hearing,
shall distribute the notice to all members of
the respective city council or board of
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supervisors within the regional board's
jurisdiction.

(b) Notify, in writing, all newspapers
with a circulation rate of at least 10,000
within the regional board's jurisdiction of
any and all board hearings, at least 10 days
prior to the hearing. Notification shall
include an agenda for the meeting with
contents as described in subdivision (b) of
Section 11125 as well as the name, address,
and telephone number of any person who
can provide further information prior to the
meeting, but need not include a list of
witnesses expected to appear at the meeting.

(Added by Stats.1997, c. 301 (A.B.116), § 1.)

8§ 11126. Closed sessions.

(a)(1) Nothing in this article shall be
construed to prevent a state body from
holding closed sessions during a regular or
special meeting to consider the appointment,
employment, evaluation of performance, or
dismissal of a public employee or to hear
complaints or charges brought against that
employee by another person or employee
unless the employee requests a public
hearing.

(2) As a condition to holding a
closed session on the complaints or charges
to consider disciplinary action or to consider
dismissal, the employee shall be given
written notice of his or her right to have a
public hearing, rather than a closed session,
and that notice shall be delivered to the
employee personally or by mail at least 24
hours before the time for holding a regular
or special meeting. If notice is not given, any
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disciplinary or other action taken against any
employee at the closed session shall be null
and void.

(3) The state body also may exclude
from any public or closed session, during the
examination of a witness, any or all other
witnesses in the matter being investigated by
the state body.

(4) Following the public hearing or
closed session, the body may deliberate on
the decision to be reached in a closed
session.

(b) For the purposes of this section,
“employee” does not include any person
who is elected to, or appointed to a public
office by, any state body. However, officers
of the California State University who
receive compensation for their services,
other than per diem and ordinary and
necessary expenses, shall, when engaged in
that capacity, be considered employees.
Furthermore, for purposes of this section,
the term employee includes a person exempt
from civil service pursuant to subdivision (e)
of Section 4 of Article VII of the California
Constitution.

(c) Nothing in this article shall be
construed to do any of the following:

(1) Prevent state bodies that
administer the licensing of persons engaging
in businesses or professions from holding
closed sessions to prepare, approve, grade,
or administer examinations.

(2) Prevent an advisory body of a
state body that administers the licensing of
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persons engaged in businesses or professions
from conducting a closed session to discuss
matters that the advisory body has found
would constitute an unwarranted invasion of
the privacy of an individual licensee or
applicant if discussed in an open meeting,
provided the advisory body does not include
a quorum of the members of the state body it
advises. Those matters may include review
of an applicant's qualifications for licensure
and an inquiry specifically related to the
state body's enforcement program
concerning an individual licensee or
applicant where the inquiry occurs prior to
the filing of a civil, criminal, or
administrative disciplinary action against the
licensee or applicant by the state body.

(3) Prohibit a state body from
holding a closed session to deliberate on a
decision to be reached in a proceeding
required to be conducted pursuant to
Chapter 5 (commencing with Section 11500)
or similar provisions of law.

(4) Grant a right to enter any
correctional institution or the grounds of a
correctional institution where that right is
not otherwise granted by law, nor shall
anything in this article be construed to
prevent a state body from holding a closed
session when considering and acting upon
the determination of a term, parole, or
release of any individual or other disposition
of an individual case, or if public disclosure
of the subjects under discussion or
consideration is expressly prohibited by
statute.

(5) Prevent any closed session to
consider the conferring of honorary degrees,
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or gifts, donations, and bequests that the
donor or proposed donor has requested in
writing to be kept confidential.

(6) Prevent the Alcoholic Beverage
Control Appeals Board from holding a
closed session for the purpose of holding a
deliberative conference as provided in
Section 11125.

(7)(A) Prevent a state body from
holding closed sessions with its negotiator
prior to the purchase, sale, exchange, or
lease of real property by or for the state body
to give instructions to its negotiator
regarding the price and terms of payment for
the purchase, sale, exchange, or lease.

(B) However, prior to the closed
session, the state body shall hold an open
and public session in which it identifies the
real property or real properties that the
negotiations may concern and the person or
persons with whom its negotiator may
negotiate.

(C) For purposes of this paragraph,
the negotiator may be a member of the state
body.

(D) For purposes of this paragraph,
“lease” includes renewal or renegotiation of
a lease.

(E) Nothing in this paragraph shall
preclude a state body from holding a closed
session for discussions regarding eminent
domain proceedings pursuant to subdivision

(e).

(8) Prevent the California
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Postsecondary Education Commission from
holding closed sessions to consider matters
pertaining to the appointment or termination
of the Director of the California
Postsecondary Education Commission.

(9) Prevent the Council for Private
Postsecondary and VVocational Education
from holding closed sessions to consider
matters pertaining to the appointment or
termination of the Executive Director of the
Council for Private Postsecondary and
Vocational Education.

(10) Prevent the Franchise Tax
Board from holding closed sessions for the
purpose of discussion of confidential tax
returns or information the public disclosure
of which is prohibited by law, or from
considering matters pertaining to the
appointment or removal of the Executive
Officer of the Franchise Tax Board.

(11) Require the Franchise Tax
Board to notice or disclose any confidential
tax information considered in closed
sessions, or documents executed in
connection therewith, the public disclosure
of which is prohibited pursuant to Article 2
(commencing with Section 19542) of
Chapter 7 of Part 10.2 of Division 2 of the
Revenue and Taxation Code.

(12) Prevent the Corrections
Standards Authority from holding closed
sessions when considering reports of crime
conditions under Section 6027 of the Penal
Code.

(13) Prevent the State Air Resources
Board from holding closed sessions when
considering the proprietary specifications
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and performance data of manufacturers.

(14) Prevent the State Board of
Education or the Superintendent of Public
Instruction, or any committee advising the
board or the Superintendent, from holding
closed sessions on those portions of its
review of assessment instruments pursuant
to Chapter 5 (commencing with Section
60600) of, or pursuant to Chapter 9
(commencing with Section 60850) of, Part
33 of Division 4 of Title 2 of the Education
Code during which actual test content is
reviewed and discussed. The purpose of this
provision is to maintain the confidentiality
of the assessments under review.

(15) Prevent the Department of
Resources Recycling and Recovery or its
auxiliary committees from holding closed
sessions for the purpose of discussing
confidential tax returns, discussing trade
secrets or confidential or proprietary
information in its possession, or discussing
other data, the public disclosure of which is
prohibited by law.

(16) Prevent a state body that invests
retirement, pension, or endowment funds
from holding closed sessions when
considering investment decisions. For
purposes of consideration of shareholder
voting on corporate stocks held by the state
body, closed sessions for the purposes of
voting may be held only with respect to
election of corporate directors, election of
independent auditors, and other financial
issues that could have a material effect on
the net income of the corporation. For the
purpose of real property investment
decisions that may be considered in a closed
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session pursuant to this paragraph, a state
body shall also be exempt from the
provisions of paragraph (7) relating to the
identification of real properties prior to the
closed session.

(17) Prevent a state body, or boards,
commissions, administrative officers, or
other representatives that may properly be
designated by law or by a state body, from
holding closed sessions with its
representatives in discharging its
responsibilities under Chapter 10
(commencing with Section 3500), Chapter
10.3 (commencing with Section 3512),
Chapter 10.5 (commencing with Section
3525), or Chapter 10.7 (commencing with
Section 3540) of Division 4 of Title 1 as the
sessions relate to salaries, salary schedules,
or compensation paid in the form of fringe
benefits. For the purposes enumerated in the
preceding sentence, a state body may also
meet with a state conciliator who has
intervened in the proceedings.

(18)(A) Prevent a state body from
holding closed sessions to consider matters
posing a threat or potential threat of criminal
or terrorist activity against the personnel,
property, buildings, facilities, or equipment,
including electronic data, owned, leased, or
controlled by the state body, where
disclosure of these considerations could
compromise or impede the safety or security
of the personnel, property, buildings,
facilities, or equipment, including electronic
data, owned, leased, or controlled by the
state body.

(B) Notwithstanding any other
provision of law, a state body, at any regular
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or special meeting, may meet in a closed
session pursuant to subparagraph (A) upon a
two-thirds vote of the members present at
the meeting.

(C) After meeting in closed session
pursuant to subparagraph (A), the state body
shall reconvene in open session prior to
adjournment and report that a closed session
was held pursuant to subparagraph (A), the
general nature of the matters considered, and
whether any action was taken in closed
session.

(D) After meeting in closed session
pursuant to subparagraph (A), the state body
shall submit to the Legislative Analyst
written notification stating that it held this
closed session, the general reason or reasons
for the closed session, the general nature of
the matters considered, and whether any
action was taken in closed session. The
Legislative Analyst shall retain for no less
than four years any written notification
received from a state body pursuant to this
subparagraph.

(19) Prevent the California Sex
Offender Management Board from holding a
closed session for the purpose of discussing
matters pertaining to the application of a sex
offender treatment provider for certification
pursuant to Sections 290.09 and 9003 of the
Penal Code. Those matters may include
review of an applicant's qualifications for
certification.

(d)(1) Notwithstanding any other
provision of law, any meeting of the Public
Utilities Commission at which the rates of
entities under the commission’s jurisdiction
are changed shall be open and public.
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(2) Nothing in this article shall be
construed to prevent the Public Utilities
Commission from holding closed sessions to
deliberate on the institution of proceedings,
or disciplinary actions against any person or
entity under the jurisdiction of the
commission.

(e)(1) Nothing in this article shall be
construed to prevent a state body, based on
the advice of its legal counsel, from holding
a closed session to confer with, or receive
advice from, its legal counsel regarding
pending litigation when discussion in open
session concerning those matters would
prejudice the position of the state body in
the litigation.

(2) For purposes of this article, all
expressions of the lawyer-client privilege
other than those provided in this subdivision
are hereby abrogated. This subdivision is the
exclusive expression of the lawyer-client
privilege for purposes of conducting closed
session meetings pursuant to this article. For
purposes of this subdivision, litigation shall
be considered pending when any of the
following circumstances exist:

(A) An adjudicatory proceeding
before a court, an administrative body
exercising its adjudicatory authority, a
hearing officer, or an arbitrator, to which the
state body is a party, has been initiated
formally.

(B)(i) A point has been reached
where, in the opinion of the state body on
the advice of its legal counsel, based on
existing facts and circumstances, there is a
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significant exposure to litigation against the
state body.

(i) Based on existing facts and
circumstances, the state body is meeting
only to decide whether a closed session is
authorized pursuant to clause (i).

(C)(i) Based on existing facts and
circumstances, the state body has decided to
initiate or is deciding whether to initiate
litigation.

(i) The legal counsel of the state
body shall prepare and submit to it a
memorandum stating the specific reasons
and legal authority for the closed session. If
the closed session is pursuant to paragraph
(1), the memorandum shall include the title
of the litigation. If the closed session is
pursuant to subparagraph (A) or (B), the
memorandum shall include the existing facts
and circumstances on which it is based. The
legal counsel shall submit the memorandum
to the state body prior to the closed session,
if feasible, and in any case no later than one
week after the closed session. The
memorandum shall be exempt from
disclosure pursuant to Section 6254.25.

(iii) For purposes of this subdivision,
“litigation” includes any adjudicatory
proceeding, including eminent domain,
before a court, administrative body
exercising its adjudicatory authority, hearing
officer, or arbitrator.

(iv) Disclosure of a memorandum
required under this subdivision shall not be
deemed as a waiver of the lawyer-client
privilege, as provided for under Article 3


http://web2.westlaw.com/find/default.wl?mt=California&db=1000211&rs=WLW13.10&docname=CAGTS6254.25&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1241090&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9331FFE9&utid=1

BAGLEY-KEENE OPEN MEETING ACT - 2017
(CALIFORNIA GOVERNMENT CODE)

(commencing with Section 950) of Chapter
4 of Division 8 of the Evidence Code.

(F) In addition to subdivisions (a),
(b), and (c), nothing in this article shall be
construed to do any of the following:

(1) Prevent a state body operating
under a joint powers agreement for
insurance pooling from holding a closed
session to discuss a claim for the payment of
tort liability or public liability losses
incurred by the state body or any member
agency under the joint powers agreement.

(2) Prevent the examining committee
established by the State Board of Forestry
and Fire Protection, pursuant to Section 763
of the Public Resources Code, from
conducting a closed session to consider
disciplinary action against an individual
professional forester prior to the filing of an
accusation against the forester pursuant to
Section 11503.

(3) Prevent the enforcement advisory
committee established by the California
Board of Accountancy pursuant to Section
5020 of the Business and Professions Code
from conducting a closed session to consider
disciplinary action against an individual
accountant prior to the filing of an
accusation against the accountant pursuant
to Section 11503. Nothing in this article
shall be construed to prevent the
qualifications examining committee
established by the California Board of
Accountancy pursuant to Section 5023 of the
Business and Professions Code from
conducting a closed hearing to interview an
individual applicant or accountant regarding
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the applicant's qualifications.

(4) Prevent a state body, as defined
in subdivision (b) of Section 11121, from
conducting a closed session to consider any
matter that properly could be considered in
closed session by the state body whose
authority it exercises.

(5) Prevent a state body, as defined
in subdivision (d) of Section 11121, from
conducting a closed session to consider any
matter that properly could be considered in a
closed session by the body defined as a state
body pursuant to subdivision (a) or (b) of
Section 11121.

(6) Prevent a state body, as defined
in subdivision (c) of Section 11121, from
conducting a closed session to consider any
matter that properly could be considered in a
closed session by the state body it advises.

(7) Prevent the State Board of
Equalization from holding closed sessions
for either of the following:

(A) When considering matters
pertaining to the appointment or removal of
the Executive Secretary of the State Board
of Equalization.

(B) For the purpose of hearing
confidential taxpayer appeals or data, the
public disclosure of which is prohibited by
law.

(8) Require the State Board of
Equalization to disclose any action taken in
closed session or documents executed in
connection with that action, the public
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disclosure of which is prohibited by law
pursuant to Sections 15619 and 15641 of
this code and Sections 833, 7056, 8255,
9255, 11655, 30455, 32455, 38705, 38706,
43651, 45982, 46751, 50159, 55381, and
60609 of the Revenue and Taxation Code.

(9) Prevent the California
Earthquake Prediction Evaluation Council,
or other body appointed to advise the
Director of Emergency Services or the
Governor concerning matters relating to
volcanic or earthquake predictions, from
holding closed sessions when considering
the evaluation of possible predictions.

(9) This article does not prevent
either of the following:

(1) The Teachers' Retirement Board
or the Board of Administration of the Public
Employees' Retirement System from holding
closed sessions when considering matters
pertaining to the recruitment, appointment,
employment, or removal of the chief
executive officer or when considering
matters pertaining to the recruitment or
removal of the Chief Investment Officer of
the State Teachers' Retirement System or the
Public Employees' Retirement System.

(2) The Commission on Teacher
Credentialing from holding closed sessions
when considering matters relating to the
recruitment, appointment, or removal of its
executive director.

(h) This article does not prevent the
Board of Administration of the Public
Employees' Retirement System from holding
closed sessions when considering matters

21.

relating to the development of rates and
competitive strategy for plans offered
pursuant to Chapter 15 (commencing with
Section 21660) of Part 3 of Division 5 of
Title 2.

(i) This article does not prevent the
Managed Risk Medical Insurance Board
from holding closed sessions when
considering matters related to the
development of rates and contracting
strategy for entities contracting or seeking to
contract with the board, entities with which
the board is considering a contract, or
entities with which the board is considering
or enters into any other arrangement under
which the board provides, receives, or
arranges services or reimbursement,
pursuant to Part 6.2 (commencing with
Section 12693), Part 6.3 (commencing with
Section 12695), Part 6.4 (commencing with
Section 12699.50), Part 6.5 (commencing
with Section 12700), Part 6.6 (commencing
with Section 12739.5), or Part 6.7
(commencing with Section 12739.70) of
Division 2 of the Insurance Code.

(1) Nothing in this article shall be
construed to prevent the board of the State
Compensation Insurance Fund from holding
closed sessions in the following:

(1) When considering matters related
to claims pursuant to Chapter 1
(commencing with Section 3200) of
Division 4 of the Labor Code, to the extent
that confidential medical information or
other individually identifiable information
would be disclosed.

(2) To the extent that matters related
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BAGLEY-KEENE OPEN MEETING ACT - 2017
(CALIFORNIA GOVERNMENT CODE)

to audits and investigations that have not
been completed would be disclosed.

(3) To the extent that an internal
audit containing proprietary information
would be disclosed.

(4) To the extent that the session
would address the development of rates,
contracting strategy, underwriting, or
competitive strategy, pursuant to the powers
granted to the board in Chapter 4
(commencing with Section 11770) of Part 3
of Division 2 of the Insurance Code, when
discussion in open session concerning those
matters would prejudice the position of the
State Compensation Insurance Fund.

(K) The State Compensation
Insurance Fund shall comply with the
procedures specified in Section 11125.4 of
the Government Code with respect to any
closed session or meeting authorized by
subdivision (j), and in addition shall provide
an opportunity for a member of the public to
be heard on the issue of the appropriateness
of closing the meeting or session.

(Added by Stats.1967, c. 1656, p. 4026, § 122.
Amended by Stats.1968, c. 1272, p. 2396, § 1;
Stats.1970, c. 346, p. 741, § 5; Stats.1972, c. 431, p.
791, § 43; Stats.1972, c. 1010, p. 1872, § 63, eff.
Aug. 17, 1972, operative July 1, 1972; Stats.1974, c.
1254, p. 2713, § 1; Stats.1974, c. 1539, p. 3525, § 1;
Stats.1975, c. 197, p. 570, § 1; Stats.1975, c. 959, p.
2238, § 5; Stats.1977, c. 730, p. 2318, 8§ 5, eff. Sept.
12, 1977; Stats.1980, c. 1197, p. 4043, § 1;
Stats.1980, c. 1284, p. 4338, § 11; Stats.1981, c. 180,
p. 1096, § 1; Stats.1981, c. 968, p. 3688, § 12;
Stats.1982, c. 454, p. 1842, § 40; Stats.1983, c. 143,
§ 187; Stats.1984, c. 678, § 1; Stats.1984, c. 1284, §
4; Stats.1985, c. 186, § 1; Stats.1985, c. 1091, § 1;
Stats.1986, c. 575, § 1; Stats.1987, c. 1320, § 2;

22.

Stats.1988, c. 1448, § 29; Stats.1989, c. 177, § 2;
Stats.1989, c. 882, § 2; Stats.1989, c. 1360, § 52;
Stats.1989, c. 1427, 8 1, eff. Oct. 2, 1989, operative
Jan. 1, 1990; Stats.1991, c. 788 (A.B.1440), § 4;
Stats.1992, c. 1050 (A.B.2987), § 17; Stats.1994, c.
26 (A.B.1807), § 230, eff. March 30, 1994;
Stats.1994, c. 422 (A.B.2589), § 15.5, eff. Sept. 7,
1994; Stats.1994, c. 845 (S.B.1316), § 1; Stats.1995,
c. 975 (A.B.265), § 3; Stats.1996, c. 1041
(A.B.3358), § 2; Stats.1997, c. 949 (S.B.95), § 8;
Stats.1998, c. 210 (S.B.2008), § 1; Stats.1998, c. 972
(S.B.989), § 1; Stats.1999, c. 735 (S.B.366), § 9, eff.
Oct. 10, 1999; Stats.2000, c. 1002 (S.B.1998), § 1;
Stats.2000, c. 1055 (A.B.2889), § 30, eff. Sept. 30,
2000; Stats.2001, c. 21 (S.B.54), § 1, eff. June 25,
2001; Stats.2001, c. 243 (A.B.192), § 10; Stats.2002,
c; 664 (A.B.3034), § 93.7; Stats.2002, c. 1113
(A.B.2072), § 1; Stats.2005, c. 288 (A.B.277), § 1;
Stats.2007, c. 577 (A.B.1750), § 4, eff. Oct. 13, 2007;
Stats.2008, c. 179 (S.B.1498), § 91; Stats.2008, c.
344 (S.B.1145), § 3, eff. Sept. 26, 2008; Stats.2010,
c. 328 (S5.B.1330), § 81, Stats.2010, c. 32
(A.B.1887), § 2, eff. June 29, 2010; Stats.2010, c.
618 (A.B.2791), § 124; Stats.2011, c. 357 (A.B.813),
§ 1; Stats.2013, c. 352 (A.B.1317), § 234, eff. Sept.
26, 2013, operative July 1, 2013.)

11126.1. Record of topics discussed
and decisions made at closed sessions;
availability

The state body shall designate a clerk
or other officer or employee of the state
body, who shall then attend each closed
session of the state body and keep and enter
in a minute book a record of topics
discussed and decisions made at the
meeting. The minute book made pursuant to
this section is not a public record subject to
inspection pursuant to the California Public
Records Act (Chapter 3.5 (commencing with
Section 6250) of Division 7 of Title 1), and
shall be kept confidential. The minute book
shall be available to members of the state
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body or, if a violation of this chapter is
alleged to have occurred at a closed session,
to a court of general jurisdiction. Such
minute book may, but need not, consist of a
recording of the closed session.

(Added by Stats.1980, c. 1284, p. 4340, § 12.
Amended by Stats.1981, c. 968, p. 3691, § 13.)

11126.2. Closed session; response
to confidential final draft audit report;
public release of report

(a) Nothing in this article shall be
construed to prohibit a state body that has
received a confidential final draft audit
report from the Bureau of State Audits from
holding closed sessions to discuss its
response to that report.

(b) After the public release of an
audit report by the Bureau of State Audits, if
a state body meets to discuss the audit
report, it shall do so in an open session
unless exempted from that requirement by
some other provision of law.

(Added by Stats.2004, c. 576 (A.B.1827), § 2.)

11126.3. Disclosure of nature of
items to be discussed in closed session;
scope of session; notice of meeting;
announcement of pending litigation;
unnecessary disclosures; disclosures at
open session following closed session

(a) Prior to holding any closed
session, the state body shall disclose, in an
open meeting, the general nature of the item
or items to be discussed in the closed

23.

session. The disclosure may take the form of
a reference to the item or items as they are
listed by number or letter on the agenda. If
the session is closed pursuant to paragraph
(2) of subdivision (d) of Section 11126, the
state body shall state the title of, or
otherwise specifically identify, the
proceeding or disciplinary action
contemplated. However, should the body
determine that to do so would jeopardize the
body's ability to effectuate service of process
upon one or more unserved parties if the
proceeding or disciplinary action is
commenced or that to do so would fail to
protect the private economic and business
reputation of the person or entity if the
proceeding or disciplinary action is not
commenced, then the state body shall notice
that there will be a closed session and
describe in general terms the purpose of that
session. If the session is closed pursuant to
subparagraph (A) of paragraph (2) of
subdivision (e) of Section 11126, the state
body shall state the title of, or otherwise
specifically identify, the litigation to be
discussed unless the body states that to do so
would jeopardize the body's ability to
effectuate service of process upon one or
more unserved parties, or that to do so
would jeopardize its ability to conclude
existing settlement negotiations to its
advantage.

(b) In the closed session, the state
body may consider only those matters
covered in its disclosure.

(c) The disclosure shall be made as
part of the notice provided for the meeting
pursuant to Section 11125 or pursuant to
subdivision (a) of Section 92032 of the
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Education Code and of any order or notice
required by Section 11129.

(d) If, after the agenda has been
published in compliance with this article,
any pending litigation (under subdivision (e)
of Section 11126) matters arise, the
postponement of which will prevent the state
body from complying with any statutory,
court-ordered, or other legally imposed
deadline, the state body may proceed to
discuss those matters in closed session and
shall publicly announce in the meeting the
title of, or otherwise specifically identify, the
litigation to be discussed, unless the body
states that to do so would jeopardize the
body's ability to effectuate service of process
upon one or more unserved parties, or that to
do so would jeopardize its ability to
conclude existing settlement negotiations to
its advantage. Such an announcement shall
be deemed to comply fully with the
requirements of this section.

(e) Nothing in this section shall
require or authorize a disclosure of names or
other information that would constitute an
invasion of privacy or otherwise
unnecessarily divulge the particular facts
concerning the closed session or the
disclosure of which is prohibited by state or
federal law.

(F) After any closed session, the state
body shall reconvene into open session prior
to adjournment and shall make any reports,
provide any documentation, and make any
other disclosures required by Section
11125.2 of action taken in the closed
session.

(9) The announcements required to
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be made in open session pursuant to this
section may be made at the location
announced in the agenda for the closed
session, as long as the public is allowed to
be present at that location for the purpose of
hearing the announcement.

(Added by Stats.1980, c. 1284, p. 4341, § 13.
Amended by Stats.1981, c. 968, p. 3692, § 14;
Stats.1987, c. 1320, 8 3. Amended by
Stats.1997, c. 949 (S.B.95), § 10; Stats.1998, c. 210
(S.B.2008), § 2; Stats.2001, c. 243 (A.B.192), § 11.)

11126.4. Closed sessions of
Gambling Control Commission;
information prohibited from being
disclosed by law or tribal-state gaming
compact; limitations; public notice

(a) Nothing in this article shall be
construed to prevent the California
Gambling Control Commission from
holding a closed session when discussing
matters involving trade secrets, nonpublic
financial data, confidential or proprietary
information, and other date and information,
the public disclosure of which is prohibited
by law or a tribal-state gaming compact.

(b) Discussion in closed session
authorized by this section shall be limited to
the confidential data and information related
to the agendized item and shall not include
discussion of any other information or
matter.

(c) Before going into closed session
the commission shall publicly announce the
type of data or information to be discussed
in closed session, which shall be recorded
upon the commission minutes.
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(d) Action taken on agenda items
discussed pursuant to this section shall be
taken in open session.

(Added by Stats. 2005, c. 274 (S.B. 919), § 1.)

11126.5. Disorderly conduct of
general public during meeting; clearing
of room

In the event that any meeting is
willfully interrupted by a group or groups of
persons so as to render the orderly conduct
of such meeting unfeasible and order cannot
be restored by the removal of individuals
who are willfully interrupting the meeting
the state body conducting the meeting may
order the meeting room cleared and continue
in session. Nothing in this section shall
prohibit the state body from establishing a
procedure for readmitting an individual or
individuals not responsible for willfully
disturbing the orderly conduct of the
meeting. Notwithstanding any other
provision of law, only matters appearing on
the agenda may be considered in such a
session. Representatives of the press or other
news media, except those participating in the
disturbance, shall be allowed to attend any
session held pursuant to this section.

(Added by Stats.1970, c. 1610, p. 3385, § 1.

Amended by Stats.1981, c. 968, p. 3692, §
15.)

11126.7. Fees
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No fees may be charged by a state
body for providing a notice required by
Section 11125 or for carrying out any
provision of this article, except as
specifically authorized pursuant to this
article.

(Added by Stats.1980, c. 1284, p. 4341, § 14.
Amended by Stats.1981, c. 968, p. 3692, § 16.)

11127. Application of article

Each provision of this article shall
apply to every state body unless the body is
specifically excepted from that provision by
law or is covered by any other conflicting
provision of law.

(Added by Stats.1967, c. 1656, p. 4026, § 122.
Amended by Stats.1981, c. 968, p. 3692, § 17.)

11128. Time of closed session

Each closed session of a state body
shall be held only during a regular or special
meeting of the body.

(Added by Stats.1967, c. 1656, p. 4026, § 122.
Amended by Stats.1980, c. 1284, p. 4341, § 15;
Stats.1981, c. 968, p. 3692, § 18.)

11128.5. Adjournment;
declaration; notice; hour for reconvened
meeting

The state body may adjourn any
regular, adjourned regular, special, or
adjourned special meeting to a time and
place specified in the order of adjournment.
Less than a quorum may so adjourn from
time to time. If all members are absent from
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any regular or adjourned regular meeting,
the clerk or secretary of the state body may
declare the meeting adjourned to a stated
time and place and he or she shall cause a
written notice of the adjournment to be
given in the same manner as provided in
Section 11125.4 for special meetings, unless
that notice is waived as provided for special
meetings. A copy of the order or notice of
adjournment shall be conspicuously posted
on or near the door of the place where the
regular, adjourned regular, special, or
adjourned special meeting was held within
24 hours after the time of the adjournment.
When a regular or adjourned regular meeting
is adjourned as provided in this section, the
resulting adjourned regular meeting is a
regular meeting for all purposes. When an
order of adjournment of any meeting fails to
state the hour at which the adjourned
meeting is to be held, it shall be held at the
hour specified for regular meetings by law or
regulation.

(Added by Stats.1997, c. 949 (S.B.95), § 11.)

11129. Continuance; posting
notice

Any hearing being held, or noticed or
ordered to be held by a state body at any
meeting may by order or notice of
continuance be continued or recontinued to
any subsequent meeting of the state body in
the same manner and to the same extent set
forth in Section 11128.5 for the adjournment
of meetings. A copy of the order or notice
of continuance shall be conspicuously
posted on or near the door of the place
where the hearing was held within 24 hours
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after the time of the continuance; provided,
that if the hearing is continued to a time less
than 24 hours after the time specified in the
order or notice of hearing, a copy of the
order or notice of continuance of hearing
shall be posted immediately following the
meeting at which the order or declaration of
continuance was adopted or made.

(Added by Stats.1967, c. 1656, p. 4026, § 122.
Amended by Stats.1981, c. 968, p. 3692, § 19.
Amended by Stats.1997, c. 949 (S.B.95), § 12.)

11130. Actions to prevent
violations or determine applicability of
article; validity of rules discouraging
expression; audio recording of closed
sessions; discovery procedures for
recordings

(a) The Attorney General, the district
attorney, or any interested person may
commence an action by mandamus,
injunction, or declaratory relief for the
purpose of stopping or preventing violations
or threatened violations of this article or to
determine the applicability of this article to
past actions or threatened future action by
members of the state body or to determine
whether any rule or action by the state body
to penalize or otherwise discourage the
expression of one or more of its members is
valid or invalid under the laws of this state
or of the United States, or to compel the
state body to audio record its closed sessions
as hereinafter provided.

(b) The court in its discretion may,
upon a judgment of a violation of Section
11126, order the state body to audio record
its closed sessions and preserve the audio
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recordings for the period and under the
terms of security and confidentiality the
court deems appropriate.

(c)(1) Each recording so kept shall be
immediately labeled with the date of the
closed session recorded and the title of the
clerk or other officer who shall be custodian
of the recording.

(2) The audio recordings shall be
subject to the following discovery
procedures:

(A) In any case in which discovery or
disclosure of the audio recording is sought
by the Attorney General, the district
attorney, or the plaintiff in a civil action
pursuant to this section or Section 11130.3
alleging that a violation of this article has
occurred in a closed session that has been
recorded pursuant to this section, the party
seeking discovery or disclosure shall file a
written notice of motion with the appropriate
court with notice to the governmental
agency that has custody and control of the
audio recording. The notice shall be given
pursuant to subdivision (b) of Section 1005
of the Code of Civil Procedure.

(B) The notice shall include, in
addition to the items required by Section
1010 of the Code of Civil Procedure, all of
the following:

(i) Identification of the proceeding in
which discovery or disclosure is sought, the
party seeking discovery or disclosure, the
date and time of the meeting recorded, and
the governmental agency that has custody
and control of the recording.
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(i1) An affidavit that contains specific
facts indicating that a violation of the act
occurred in the closed session.

(3) If the court, following a review of
the motion, finds that there is good cause to
believe that a violation has occurred, the
court may review, in camera, the recording
of that portion of the closed session alleged
to have violated the act.

(4) If, following the in camera
review, the court concludes that disclosure
of a portion of the recording would be likely
to materially assist in the resolution of the
litigation alleging violation of this article,
the court shall, in its discretion, make a
certified transcript of the portion of the
recording a public exhibit in the proceeding.

(5) Nothing in this section shall
permit discovery of communications that are
protected by the attorney-client privilege.

(Added by Stats.1967, c. 1656, p. 4026, § 122.
Amended by Stats.1969, c. 494, p. 1106, § 1;
Stats.1981, c. 968, p. 3693, § 20; Stats.1997, c. 949
(S.B.95), § 13; Stats.1999, c. 393 (A.B.1234), § 4;
Stats.2009, c. 88 (A.B.176), § 43.)

11130.3. Judicial determination
action by state body in violation of 8§
11123 or 11125 null and void; action by
interested person; grounds

(a) Any interested person may
commence an action by mandamus,
injunction, or declaratory relief for the
purpose of obtaining a judicial determination
that an action taken by a state body in
violation of Section 11123 or 11125 is null
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and void under this section. Any action
seeking such a judicial determination shall
be commenced within 90 days from the date
the action was taken. Nothing in this section
shall be construed to prevent a state body
from curing or correcting an action
challenged pursuant to this section.

(b) An action shall not be determined
to be null and void if any of the following
conditions exist:

(1) The action taken was in
connection with the sale or issuance of
notes, bonds, or other evidences of
indebtedness or any contract, instrument, or
agreement related thereto.

(2) The action taken gave rise to a
contractual obligation upon which a party
has, in good faith, detrimentally relied.

(3) The action taken was in
substantial compliance with Sections 11123
and 11125.

(4) The action taken was in
connection with the collection of any tax.

(Amended by Stats.1999, c. 393 (A.B.1234), 8 5.)

11130.5. Court costs and attorney
fees

A court may award court costs and
reasonable attorney's fees to the plaintiff in
an action brought pursuant to Section 11130
or 11130.3 where it is found that a state
body has violated the provisions of this
article. The costs and fees shall be paid by
the state body and shall not become a
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personal liability of any public officer or
employee thereof.

A court may award court costs and
reasonable attorney's fees to a defendant in
any action brought pursuant to Section
11130 or 11130.3 where the defendant has
prevailed in a final determination of the
action and the court finds that the action was
clearly frivolous and totally lacking in merit.

(Added by Stats.1975, c. 959, p. 2240, § 6. Amended
by Stats.1981, c. 968, p. 3693, § 21; Stats.1985, c.
936, §2.)

11130.7. Violations; misdemeanor

Each member of a state body who
attends a meeting of that body in violation of
any provision of this article, and where the
member intends to deprive the public of
information to which the member knows or
has reason to know the public is entitled
under this article, is guilty of a
misdemeanor.

(Added by Stats.1980, c. 1284, p. 4341, § 16.
Amended by Stats.1981, c. 968, p. 3693, § 22.
Amended by Stats.1997, c. 949 (S.B. 95), § 14.)

11131. Use of facility allowing
discrimination; state agency

No state agency shall conduct any
meeting, conference, or other function in any
facility that prohibits the admittance of any
person, or persons, on the basis of ancestry,
or any characteristic listed or defined in
Section 11135 or that is inaccessible to
disabled persons, or where members of the
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public may not be present without making a
payment or purchase. As used in this
section, "state agency" means and includes
every state body, office, officer, department,
division, bureau, board, council,
commission, or other state agency.

(Added by Stats.1970, c. 383, p. 798, § 1. Amended
by Stats.1981, c. 968, p. 3693, 8 23. Amended by
Stats.1997, c. 949 (S.B.95), § 15.; Stats. 2007, c. 568
(A.B. 14),832)

11131.5. Identity of victims or
alleged victims of crimes, tortious sexual
conduct, or child abuse; public disclosure

No notice, agenda, announcement, or
report required under this article need
identify any victim or alleged victim of
crime, tortious sexual conduct, or child
abuse unless the identity of the person has
been publicly disclosed.

(Added by Stats.1997, c. 949 (S.B.95), § 16.)
11132. Closed session by state
body prohibited
Except as expressly authorized by
this article, no closed session may be held by

any state body.

(Added by Stats.1987, c. 1320, § 4.)

29.
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	BAGLEY-KEEN OPEN MEETING ACT 
	Table of Contents 
	Subject Page(s) 
	This guide is an update on the provisions of the public meetings law governing state agencies, officially called the Bagley-Keene Open Meeting Act.  (Article 9 (commencing with Section 11120), Chapter 1, Part 1, Division 3, Title 2 of the Government Code). The Open Meeting Act closely parallels the Ralph M. Brown Act, which governs meetings of local government agencies. This guide includes all statutory changes through January 1, 2017. Please disregard all previous Guides to the Bagley-Keene Open Meeting Ac
	All statutory references are to the Government Code. 
	Section 11120 sets forth the purpose of the law: 
	"It is the public policy of this state that public agencies exist to aid in the conduct of the people's business and the proceedings of public agencies be conducted openly so that the public may remain informed. 
	In enacting this article the Legislature finds and declares that it is the intent of the law that actions of state agencies be taken openly and that their deliberation be conducted openly. 
	The people of this state do not yield their sovereignty to the agencies which serve them. The people, in delegating authority, do not give their public servants the right to decide what is good for the people to know and what is not good for them to know.  The people insist on remaining informed so that they may retain control over the instruments they have created. 
	This article shall be known and may be cited as the Bagley-Keene Open. Meeting Act.". 
	Each board has essentially three duties under the Open Meeting Act. First, to give timely and sufficient public notice of meetings to be held. Second, to provide an opportunity for public comment. Third, to conduct such meetings in open session, except where a closed 
	session is specifically authorized. We use the terms “agency” and “board” to mean not only 
	boards, but also commissions and any examining committees or boards within the jurisdiction of the Medical Board of California. 
	Section 11121 defines the “state body” that is subject to the Bagley Keene Act. Unless specifically excluded by statute, a “state body” is defined as a state board, 
	commission or similar multimember body of the state that is created by statute or required by law to conduct official meetings and every commission created by executive order; or a 
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	board, commission committee or similar multimember body that exercises any authority, delegated to it by that state body; or an advisory commission, an advisory board, advisory committee, advisory subcommittee or similar multimember advisory body of a state body, if created by formal action of the state body or any member of the state body , and if the advisory body so created, consists of three or more persons. 
	II. .
	“Meeting" is defined in the Act as including “any congregation of a majority of the 
	members of a state body at the same time and place to hear, discuss, or deliberate upon any item that is within the subject matter jurisdiction of the state body to which it pertains." (§11122.5(a)) The law now prohibits use by a majority of the members of a state body of direct communications or a series of communications of any kind, directly or through personal intermediaries, or technological devices () to discuss, deliberate, or take action on any item of business that is within the subject matter of t
	The law recognizes that not all gatherings of a majority of members of a state body at a single location constitute a meeting.  Current law provides that the provisions of the Act do not apply to the following situations, "a majority of the members do not discuss among themselves, other than as part of a scheduled program, business of a specified nature that is within the subject matter jurisdiction of the state body." (§11122.5(c)) 
	. Individual contacts or conversations between a member of a state body and any other person. (§11122.5(c)(1)) 
	. Attendance by a majority of members at a conference or similar gathering open to the public that involves a discussion of issues of general interest to the public or to public agencies of the type represented by the state body.  (§11122.5(c)(2)) 
	. Attendance by a majority of members at an open and publicized meeting organized to address a topic of state concern by a person or organization other than the state body. (§11122.5(c)(3)) 
	. Attendance by a majority of members at an open and noticed meeting of another state body or of a legislative body of a local agency.  (§11122.5(c)(4)) 
	. Attendance by a majority of members at a purely social or ceremonial occasion. .(§11122.5(c)(5)). 
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	. Attendance by a majority of members at an open and noticed meeting of a standing committee of that body, provided the members of the body who are not members of the committee attend only as observers.  (§11122.5(c)(6)) 
	The law does not, however, prevent an employee or official of a state agency from engaging in separate communications outside of a noticed meeting with members of the legislature to answer questions or provide information about a matter within the agency’s subject matter jurisdiction – with the limitation that the person cannot communicate to members of the legislative body, the comments or position of any other member of the legislative body. (§11122.5(b)(2)) 
	There are two basic types of meetings held by agencies in the Department of Consumer Affairs. The first type is a board meeting, where a quorum of the members of the board is present. The second type is a committee meeting consisting of less than a quorum of the members of the full board. Subcommittee and task force meetings are variations of committee meetings. 
	Board meetings have historically been required to be noticed and open to the public, except where a closed session is authorized. Committee and subcommittee meetings, where less than a quorum of the board is present, are also required to be noticed and open to the public. The only exception is for a committee that consists of fewer than three persons and does not exercise any authority of a state body delegated to it by that state body. (NOTE – it is the number of on the committee [not the number of board m
	Where a committee of fewer than three persons is to meet, and the meeting is not noticed, other members of the board should not attend the meeting, as such attendance would clearly be perceived as an Open Meeting Act violation. Board staff is not precluded from attending such a meeting. 
	[Restriction on Attendance at Committee Meetings] The law allows attendance by a majority of members at an open and noticed meeting of a standing committee of the board, .  (§11122.5(c)(6)) The Office of the Attorney General has addressed in a formal opinion a provision in the Brown Act relating to the attendance of "observers" at a committee meeting. The Attorney General concluded that "[m]embers of the legislative body of a local public agency may not ask questions or make statements while attending a mee
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	Thus, under the provisions of section 11122.5(c)(6), and the opinion of the California Attorney General, if a majority of members of the full board are present at a committee meeting, members who are not members of the committee that is meeting may attend that meeting only as observers.  The board members who are not committee members may not sit on the dais with the committee, and may not participate in the meeting by making statements or asking questions. 
	If a board schedules its committee meetings seriatim, and other board members are typically present to ultimately be available for their own committee meeting, your notice of the committee meeting should contain a statement to the effect that “Members of the board who are not members of this committee may be attending the meeting only as observers.” 
	Subcommittees may be appointed to study and report back to a committee or the board on a particular issue or issues. If the subcommittee consists of three or more persons, the same provisions apply to its meetings as apply to meetings of committees. 
	Board chairpersons may occasionally appoint a task force to study and report on a particular issue.  One or two board members typically serve as task force members, along with a number of other non-board members.  When this is the case, the same Open Meeting Act rules that apply to committee meetings apply to task force meetings. Such a formally appointed task force falls under the definition of “state body” in Section 11121(c).” 
	III. 
	Boards and committees may hold several types of meetings, including a regularly 
	scheduled meeting, a “special” meeting, or an “emergency” meeting under the provisions of 
	section 11125.5. This section of the memorandum addresses who can hold certain types of meetings, the purposes for which the meetings can be held, notice requirements, and any other special requirements or prohibitions. 
	A. 
	1. 
	A board, committee, subcommittee, or task force may hold a regularly scheduled meeting. These are the business meetings that are scheduled throughout the year to conduct the usual and customary business of the board.  Such meetings may generally be called by the chairperson, or by a majority of the body.  However, you must refer to your particular licensing act, which may contain different provisions as to who may call a meeting. 
	2. 
	These meetings are to conduct the usual and customary business of the board, or the business of a committee, subcommittee or task force as directed by the board. The subject matter of the meetings is essentially dictated by the jurisdiction of the board as found in the board’s licensing act. There are no statutory restrictions in the Open Meeting Act on the purposes for which a regularly scheduled meeting may be held. 
	4 
	An agency is required to give at least 10 calendar days written notice of each board meeting to be held. (§11125(a).)  Effective January 1, 2015, an agency is authorized to provide that notice by regular mail, email or both. However, that same section requires an agency to give a person requesting notice the option of receiving the notice by regular mail, email or both and the agency must comply with that requester’s choice for receiving notice of meetings.  (Business and Professions Code section 101.7) The
	In addition to the website posting, effective January 1, 2003, the notice is required to be made available in appropriate alternate formats by any person with a disability. 
	The notice of each board meeting must include an agenda that is prepared for the meeting. The agenda must include all items of business to be transacted or discussed at the meeting.  " ... A brief general description of an item generally need not exceed 20 words. ... No item shall be added to the agenda subsequent to the provision of this notice." (§11125(b)) This provision does not, however, preclude amending an agenda provided the amended notice is distributed and posted on the Internet at least 10 calend
	The meeting is accessible to the physically disabled. A person who. needs a disability-related accommodation or modification in order to. participate in the meeting may make a request by contacting. ____________ at (916) __________ or sending a written request to that .person at the Board [Address], Sacramento, California, [zip code].. Providing your request at least five (5) business days before the meeting. will help ensure availability of the requested accommodation.. 
	The definition of "action taken" in Section 11122 is of some aid in determining what the Legislature intended by use of the words "items of business to be transacted." 
	"11122.  As used in this article 'action taken' means a collective decision made by the members of a state body, a collective commitment or promise by the members of the state body to make a positive or negative decision or an actual vote by the members of a state body when sitting as a body or entity upon a motion, proposal, resolution, order or similar action." 
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	General agenda items such as "New Business," "Old Business," "Executive Officer's Report," "Committee Reports," "President's Report," "Miscellaneous," etc., without specifying the particular matters thereunder, lack sufficient specificity to meet the standards of the Open Meeting Act and cannot be used to circumvent the notice requirement of a specific agenda. The Office of the Attorney General has opined that: 
	"... the purpose of subdivision (b) [of Government Code Section 11125] is to provide advance information to interested members of the public concerning the state body's anticipated business in order that they may attend the meeting or take whatever other action they deem appropriate under the circumstances. 
	* * * 
	"We believe that Section 11125 was and is intended to nullify the need for . . . guesswork or further inquiry on the part of the interested public." (67 Ops.Cal.Atty.Gen. 85, 87) 
	Items not included on the agenda may not be acted on or discussed, even if no action is to be taken by the agency.  However, we offer two suggestions so members of the public and board members may raise issues that are not on the agenda. 
	We strongly encourage boards to include an item on their agendas for "Public Comment on Matters Not on the Agenda." This gives persons who are attending a meeting an opportunity to raise any issues they may have, which may not be on the agenda, but which may be appropriate for future board discussion.  Matters raised under this agenda item should be discussed only to the extent necessary to determine whether they should be made an agenda item at a future meeting.  (§11125.7(a)) 
	It must be reiterated that no action may be taken on any such item and discussion is limited to that which is necessary to make the determination as to whether the item will be added to a future board agenda. 
	While neither the California Victim Compensation Board nor the Government Claims Board are within the Department of Consumer Affairs, any hearing conducted by either of these boards, pursuant to Section 13963.1 and neither representative requests the hearing be open to the public, the notice, agenda, announcement or report need not identify the applicant. (§11125.8) 
	We also strongly encourage boards to include an item on their agenda for "Agenda Items for Future Meetings." This allows all board members an opportunity to request specific agenda items for a meeting.  Again, these items should be discussed only to the extent necessary to determine whether they should be included as agenda items for a future meeting. 
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	The notice and the agenda must be provided to any person who requests it. A member of the public may request notice for a specific meeting, for all meetings at which a particular subject will be discussed or action taken thereon, or for all meetings of the agency. Mailing lists of persons who desire to be notified of more than one meeting must be maintained pursuant to Section 14911, which provides: 
	"14911. Whenever any state agency maintains a mailing list of public officials or other persons to whom publications or other printed matter is sent without charge, the state agency shall correct its mailing list and verify its accuracy at least once each year.  This shall be done by addressing an appropriate postcard or letter to each person on the mailing list.  The name of any person who does not respond to such letter or postcard, or who indicates that he does not desire to receive such publications or 
	Effective 1/1/98, a sentence was added to subdivision (c) of Section 11125.1 to state that “Nothing in this article shall be construed to require a state body to place any paid advertisement or any other paid notice in any publication.”  (Stats. 1997, Chapt. 949; SB 95) The Legal Office interprets this provision to supersede any provisions in particular practice acts which require newspaper publication of board or committee meetings.  Boards and committees, of course, retain the discretion to publish notice
	Each agency is required to give notice of committee, subcommittee or task force 
	(“committee”) meetings to be held. However, this requirement does not apply if the 
	committee consists of less than three persons. It is the , not how many of the persons are board members.  Thus, if a committee consisted of two board members and two other interested persons, its meetings would have to meet all the requirements of the Open Meeting Act. 
	Notice of committee meetings must be provided and posted on the Internet at least 10 calendar days in advance of the meeting.  (§11125(a)) The notice "shall include a brief, general description of the business to be transacted or discussed, and no item shall be added subsequent to the provision of the notice." (§11125(c))  The notice must also include the Website address where the notice can be accessed on the Internet. Although the law does not so specify, we would suggest also including in the notice the 
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	Remember, you must post your notice on the Internet at least 10 calendar days in advance of the meeting and must make the notice available in appropriate alternate formats upon request by any person with a disability. 
	Provision is made for certain non-emergency, but sometimes necessary, committee meetings. Where, during the course of a regularly scheduled and properly noticed board meeting, the board desires that a committee presently discuss an item of business on the agenda, the committee may do so provided (a) the specific time and place of the committee meeting is announced during the public meeting of the board, and (b) the committee meeting is conducted within a reasonable time of, and nearby, the meeting of the bo
	There are no specific requirements, other than those set forth above, for regularly scheduled board, committee, subcommittee or task force meetings. 
	There are no statutory prohibitions in the Open Meeting Act on a board, committee, subcommittee or task force conducting a regularly scheduled meeting. 
	We again remind you that, with respect to committee meetings, members of the board who are not members of the committee that is meeting may only attend the committee meeting as observers.  This means these members may not sit on the dais with the committee, make any statements, or ask any questions during the committee meeting. (81 Ops.Cal.Atty.Gen. 156) 
	B. 
	SB 95 of 1997 created a new category of meeting, identified as a “special” meeting. 
	1. 
	A board, committee, subcommittee or task force may hold a special meeting. 
	2. 
	The only purposes for which a special meeting may be held are set forth in section 11125.4, and are drawn from the purposes for which an emergency meeting could be held under the prior law.  In essence, the Legislature recharacterized those purposes as constituting “special” circumstances rather than “emergency” circumstances.  Section 11125.4 provides in part that: 
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	”(a)  A special meeting may be called at any time by the presiding officer of the state body or by a majority of the members of the state body.  A special meeting may only be called for one of the following purposes when compliance with the 10-day notice provisions of Section 11125 would impose a substantial hardship on the state body or where immediate action is required to protect the public interest: 
	(1) To consider ‘pending litigation’ as that term is defined in subdivision 
	* * *” 
	Department of Consumer Affairs licensing boards would most likely hold a special meeting for the purposes set forth in subdivisions (1), (2), (3), (4), and (6). 
	A special meeting can be called at any time by the presiding officer or a majority of the members of the state body, provided the 10-day notice requirements of section 11125 “would impose a substantial hardship on the state body or where immediate action is required to 
	protect the public interest.”  (§11125.4(a)) The only purposes for which the meeting can be 
	held are those set forth above. 
	The normal 10-day advance notice is not required for special meetings.  However, notice of the special meeting is required to be provided to each member of the state agency 
	and to persons who have requested notice of the agency’s meetings as soon as practicable 
	after the decision to hold the meeting is made.  Notice to members, newspapers of general circulation, and radio or television stations must be received at least 48 hours in advance of the meeting.  Notice to newspapers, radio and television stations is satisfied by providing 
	9 
	notice to all national press wire services.  Notices to the general public may be given via appropriate electronic bulletin boards or other appropriate mechanisms.  (§11125.4(b)) The notice must also be posted on the Internet at least 48 hours in advance of the meeting. 
	The notice must specify the time and place of the special meeting and the business to be transacted.  In essence, an agenda would be prepared.  No business other than that noticed may be transacted. Notice is required even if no action is subsequently taken at the meeting. (§11125.4(b)) The notice must contain the Website address where the notice may be accessed on the Internet. 
	[CAVEAT: If the special meeting will have a closed session agenda item or items, or be held by teleconference, please refer to the discussion of additional requirements under those headings, below.] 
	At the commencement of a special meeting, the agency must make a finding in open session that providing a 10-day notice of the meeting would pose a substantial hardship on the agency, or that immediate action is required to protect the public interest. The specific facts constituting the hardship or need for immediate action must be articulated. This finding must be adopted by a two-thirds (2/3) vote of the agency members present, or if less than two thirds of the members are present, by a unanimous vote of
	As discussed above, a special meeting may only be held for the purposes set forth in section 11125.4(b). Other than the limitation on the purposes of the meeting, there are no statutory prohibitions in the Open Meeting Act on a board, committee, subcommittee or task force conducting a special meeting. 
	C. 
	1. 
	A board, committee, subcommittee or task force may hold an emergency meeting. 
	2. 
	As noted above, S.B. 95 of 1997 recharacterized a number of “emergency” situations as “special” situations.  This resulted in the narrowing of situations for which an emergency meeting may be held. Section 11125.5 provides an emergency meeting may be held only in the case of an “emergency situation,” defined as: 
	“(1)  Work stoppage or other activity that severely impairs public health or safety, or both. 
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	“(2)  Crippling disaster that severely impairs public health or safety, or both.”  (§11125.5(b)) 
	3. 
	An emergency meeting may be held without complying with the 10-day notice requirement in Section 11125 or the 48-hour notice requirement in Section 11125.4. However, newspapers of general circulation, television and radio stations that have requested notice of meetings shall be notified of the emergency by telephone at least one hour before the meeting.  If telephone services are not functioning, notice is deemed waived. The notice must be posted on the Internet as soon as practicable after the decision to 
	4. 
	The following are required to be posted in a public place and on the Internet for a minimum of 10 days, as soon as possible after the emergency meeting: 
	As discussed above, an emergency meeting may only be held for the purposes set forth in section 11125.5(b). 
	IV.  CLOSED SESSIONS 
	A. 
	"Closed" sessions were formerly called "executive" sessions.  Since all references in the Open Meeting Act have been changed from "executive" session to "closed" session, throughout this memorandum we will refer to such sessions as "closed" sessions. 
	Section 11123 states that "All meetings of a state body shall be open and public and all persons shall be permitted to attend any meeting of a state body except as otherwise provided in this article." 
	Section 11126 sets forth those specific items of business which may be transacted in closed session.  Only those enumerated items of business may be conducted in closed session.  An agency in the Department may convene a closed session pursuant to Section 11126 for the following purposes: 
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	1.  Personnel Matters 
	A board may meet in closed session to " . . . consider the appointment, employment, evaluation of performance, or dismissal of a public employee or to hear complaints or charges brought against such employee by another person unless the employee requests a public hearing." In order to consider such disciplinary action or dismissal the "employee shall be given written notice of his or her right to have a public hearing . . . which notice shall be delivered to the employee personally or by mail at least 24 ho
	Prior to January 1, 1995, section 11126(a) did not apply to employees who were appointed to their positions, such as executive officers, executive directors, and registrars (referred to as “executive officer” for convenience).  For example, any decision or deliberations made in the selection or dismissal of an executive officer previously had to be conducted in open session.  (68 Ops.Cal.Atty.Gen. 34.)  However, with the enactment of SB 1316 (Stats. 1994, Chapt. 845) and SB 95 (Stats. 1997, Chapt. 949), a b
	If the executive officer does not request a public hearing, he or she must be given the opportunity for a hearing in closed session. After the hearing, the executive officer should be excused from the closed session, and the board may then continue in closed session to deliberate on the decision to be reached. (§11126(a)(4)) 
	Section 11126(a) is not to be interpreted to mean that a board is required to handle civil service personnel matters itself. Normally, this function of an agency is administered by its executive officer in conjunction with the Director of Consumer Affairs, who shares authority with respect to civil service personnel. 
	2.  Examination Matters 
	A board may meet in closed session to "prepare, approve, grade or administer examinations." (§11126(c)(1)) Essentially, this includes any discussion regarding the actual content of examinations, and their reliability and validity.  If an agency is perusing examination samples in order to choose one over the others, this may be done in closed session.  On the other hand, if an agency is discussing, for example, the general logistics of administering an examination, then this would not be proper subject matte
	Also, an agency may hear appeals from examinees or re-review examinations in closed session as this would be included in the "grading" of the examination. 
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	3. 
	A committee, consisting of less than a quorum of the full board, may meet in closed session to: 
	" . . . discuss matters which the [committee] has found would constitute an unwarranted invasion of the privacy of an individual licensee or applicant if discussed in an open meeting, . . . Those matters may include review of an applicant's qualifications for licensure and an inquiry specifically related to the state body's enforcement program concerning an individual licensee or applicant where the inquiry occurs prior to the filing of a civil, criminal, or administrative disciplinary action against the li
	Thus, review by a committee (or subcommittee of an examining committee) of an applicant's qualifications for licensure could properly be done in a closed session.  Also, for example, an enforcement committee could convene in closed session to discuss an inquiry related to a particular licensee or licensees prior to any action being filed. 
	: This closed session provision does not authorize such a review by the full board.  Nor does it generally authorize a committee of a board to review complaints, investigation reports, or other information to determine whether disciplinary or other action should be filed against a licensee. 
	To ensure that board members render an impartial and fair decision in considering an Administrative Law Judge's proposed decision, board members are precluded from involving themselves in the investigation or prosecution phase of an action. (§et seq.) The board's role is that of judge in the case.  If a particular board member has any significant involvement in the investigative or prosecution phases, he or she must disqualify himself/herself from participation in the board's action relative to the proposed
	Even though these committee meetings may consist entirely of subject matter proper for closed session they are required to be noticed as discussed above. 
	4. 
	A board may meet in closed session to deliberate on a decision in an administrative disciplinary proceeding under the Administrative Procedure Act. (§11400, et seq.; §11126(c)(3)) In the closed session, the board may decide whether to adopt a Proposed Decision, review a transcript of a hearing and render a decision of its own, deliberate upon evidence heard by the agency itself, or consider a stipulation. 
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	This section does not authorize an agency to convene into closed session for the purpose of assigning cases, i.e. deciding whether a case should be heard by a hearing officer alone or by the agency itself with a hearing officer.  This section does not authorize an agency to convene into closed session to review investigation files or complaints.  Members of boards that have the discretion to hear cases should not review pending complaints or investigation files for the reasons given above. 
	The enforcement advisory committee established by the State Board of Accountancy pursuant to Business and Professions Code Section 5020 may convene in a closed session to "consider disciplinary action against an individual accountant prior to the filing of an accusation." (§11126(f)(3)) And the qualifications examining committee established by that board pursuant to Business and Professions Code Section 5023 may convene in closed session to "interview an individual applicant or accountant regarding the appl
	As noted above, such administrative and examining committee meetings are required to be noticed as previously discussed in this memorandum. 
	A board may meet in closed session to confer with or receive advice from its legal counsel regarding pending litigation when discussion in open session concerning those matters would prejudice the position of the state body in the litigation.  (§11126(e)(1)) Again, please note the very specific notice requirements discussed below when a closed session is to be held to discuss "pending litigation". Litigation means an adjudicatory proceeding before a court, administrative body, hearing officer or arbitrator.
	(3) based on existing facts and circumstances, the state body has decided or is deciding whether to initiate litigation.  (§11126(e)(2)) 
	The agency's legal counsel must submit a memorandum which complies with the requirements of Section 11126(e)(2)(C)(ii) prior to the closed session if possible, but no later than one week after the closed session. This document is confidential until the pending litigation has been finally adjudicated or otherwise settled.  (§6254.25) 
	Section 11126.2 (added effective January 1, 2005) permits an agency to meet in closed session to discuss its response to a confidential final draft audit report from the Bureau of State Audits.  However, once that audit report becomes final and is released to the public, the agency may only discuss it in session. 
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	Effective January 1, 2006, AB 277 (Chap. 288, Stats. 2005) authorizes an agency at a 
	regular or special meeting to meet in closed session to consider “matters posing a threat or 
	potential threat of criminal or terrorist activity against the personnel, property, buildings, facilities, or equipment, including electronic data, owned, leased, or controlled by the state 
	body,” where disclosure of those considerations could compromise or impede the safety or 
	security of the described subjects. The law (Section 11126(c)(18)) requires the agency to authorize the closed session by a two-thirds vote of the members present at the meeting. 
	9. 
	To the extent a licensing board, which is defined as a “state body” in the Open Meeting Act, is authorized to meet in closed session, then committees, subcommittees, or other 
	bodies advisory to the licensing board, which are also defined as “state bodies,” may meet in 
	closed session for the same purposes as the licensing board.  (§11126((f), (4)-(6)) 
	10. 
	Any other business transacted by an agency must be in open session.  Only for the above-mentioned reasons may a board within the Department of Consumer Affairs meet in closed session.  (§11132)  A board may not meet in closed session for the purpose of electing officers or to discuss the proposal or adoption of rules and regulations.  Further, a board may not convene in closed session to discuss testimony received during a hearing on proposed rules and regulations.  Finally, an agency may not meet in closed
	B. 
	1.  Notice of Closed Session 
	When a closed session will constitute part or all of a meeting, it is important to note Government Code Section 11126.3, which requires that: 
	"(a)  Prior to holding any closed session, the state body shall disclose, in an open meeting, the general nature of the item or items to be discussed in the closed session. The disclosure may take the form of a reference to the item or items as they are listed by number or letter on the agenda. [A provision applicable to the Public Utilities Commission is not included herein.] If the session is closed pursuant to subparagraph (A) of paragraph (2) of subdivision 
	(e) of Section 11126 [litigation has already commenced], the state body shall state the title of, or otherwise specifically identify, the litigation to be discussed unless the body states that to do so would jeopardize the body's ability to effectuate service of process upon one or more unserved parties, or that to do so would jeopardize its ability to conclude existing settlement negotiations to its advantage." 
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	Thus, if the meeting will consist in part or in its entirety of a closed session, you must include on the notice of the meeting the above-described information.  Pay particular attention to these very specific requirements if the closed session is to discuss pending litigation.  Please note that to obtain legal advice in closed session concerning pending litigation, the notice must cite subdivision (e) of Section 11126 and your attorney must prepare a memorandum stating the specific reasons and legal author
	If a closed session agenda to discuss pending litigation has been properly published, and an additional pending litigation issue subsequently arises, the state agency may discuss the new matter in closed session provided that postponement of the discussion would prevent the state agency from complying with any statutory, court-ordered, or other legally-imposed deadline. The state agency must publicly announce the title of, or otherwise identify, the litigation unless to do so would jeopardize the ability to
	If you intend to have a closed session during your meeting, you should first contact your Legal Division attorney to ensure that a closed session is authorized and properly noticed. 
	2. 
	Section 11126.3(f), requires a state body to convene in open session after a closed session and to report as required in Section 11125.2, which states that: 
	“Any state body shall report publicly at a subsequent public meeting any 
	action taken, and any rollcall vote thereon, to appoint, employ, or dismiss a 
	public employee arising out of any closed session of the state body.” 
	There are certain additional requirements that must be met when closed sessions are to be held. 
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	also apply to notices regarding pending litigation. In the closed session, only matters covered in the statement may be discussed.  (§11126.3(b)) 
	“A local school board member may not publicly disclose information that 
	has been received and discussed in closed session concerning pending 
	litigation unless the information is authorized by law to be disclosed.”  (80 
	Ops.Cal.Atty.Gen. 231) 
	That opinion also cited a previous opinion, in which the Attorney General stated that “We have ... routinely observed that it would be improper for information received during a closed session to be publicly disclosed.”  (76 Ops.Cal.Atty.Gen. 289, 290-291; Emphasis in the original.) 
	Prior to January 1, 1995, the Bagley-Keene Open Meeting Act contained no provision for conducting meetings where the participating members were not physically present in one location. 
	Effective 1/1/95, subdivision (b) was added to Government Code section 11123 to authorize meetings by teleconference.  (Stats. 1994, Chapt. 1153; AB 3467)  That subdivision has been amended several times, most recently by AB 192 of 2001, and it currently provides: 
	"(a)  All meetings of a state body shall be open and public and all persons shall be permitted to attend any meeting of a state body except as otherwise provided in this article. 
	"(b) (1)  This article does not prohibit a state body from holding an open or closed meeting by teleconference for the benefit of the public and state body. The meeting or proceeding held by teleconference shall otherwise comply with all applicable requirements or laws relating to a specific type of meeting or proceeding, including the following: 
	17 
	A method is thus available whereby meetings may be conducted by audio or video teleconferencing provided the criteria set forth in the statute have been met. Note the restriction in subdivision (b)(1)(E) that prohibits a closed session emergency meeting. Emergency meetings in open session may be conducted by teleconference. 
	Effective January 1, 2015, subdivision (c) was added to Government Code section 11123 to require that any action taken and the vote or abstention on that action of each member present for the action be publicly reported by the state body.  (Stats. 2014, Chapt.510; AB 2720) 
	We emphasize that the law now requires every teleconference meeting location to be identified in the notice and agenda and to be open to the public.  Most importantly, the members of the agency must attend the meeting at a public location. Members are no longer able to attend the meeting via teleconference from their offices, homes, or other convenient location unless those locations are identified in the notice and agenda, and the public is permitted to attend at those locations.  Nothing prohibits additio
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	VI. 
	Keep in mind the Open Meeting Act declaration of legislative intent that actions of state agencies be taken openly and that their deliberation be conducted openly.  (§11120)  In this regard, there are a number of provisions in the Open Meeting Act which address deliberations and voting. 
	A. 
	Except as authorized by the above-discussed teleconferencing statutes, telephone conference calls may not be used to avoid the requirements of the Open Meeting Act. A conference call including members of a board, committee, subcommittee or task force sufficient to constitute a majority of that state body is prohibited, except pursuant to an authorized teleconference meeting. 
	In a case involving the Ralph M. Brown Act, the court concluded that a series of oneto-one telephone calls between members of a local body, where the purpose of the calls was to obtain a collective commitment on an issue, constituted a violation of the Act. (Stockton Newspapers, Inc. v. Members of the Redevelopment Agency of the City of Stockton (1985) The Brown Act is the local agency counterpart to the Bagley-Keene Open Meeting Act, and decisions rendered on its provisions are frequently followed in Open 
	Citing the Stockton Newspapers, Inc. case, the court in Sutter Bay Associates v. County of Sutter held that to prevent evasion of the Brown Act, a series of private meetings (known as serial meetings) by which a majority of the members of the legislative body commit themselves to a decision concerning public business or engage in collective deliberation on public business would violate the open meeting requirement.  ((1997) 58 Cal.App.4860, 
	Effective January 1, 2010, the Act now specifically prohibits serial communications between a majority of members “to , deliberate, or take action on any item of business that is within the subject matter of the state agency.” (Emphasis added.) (§11122.5(b)) 
	B. E-Mail Prohibition 
	Section 11122.5 was amended by Stats. 2009, c. 150 (A.B. 1494) to provide: 
	(b)(1) A majority of the members of the state body shall not, outside of a meeting authorized by this chapter, use a series of communications of any kind, directly or through intermediaries to discuss, deliberate, or take action on any item of business that is within the subject matter of the state body. 
	(2) Paragraph (1) shall not be construed to prevent an employee or official of a state agency from engaging in separate conversations or communications outside of a meeting authorized by this chapter with members of a legislative body in order to answer questions or provide information regarding a matter that is within the subject matter jurisdiction of the state 
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	agency, if that person does not communicate to members of the legislative body the comments or position or any other member or members of the legislative body. 
	The enactment of subdivision (b) of section 11122.5, expands upon and confirms a recent opinion of the Attorney General prohibiting the use of e-mail to reach a collective decision outside a regularly scheduled meeting. In 84 Ops.Cal.Atty.Gen. 30, the Attorney General concluded that: 
	"A majority of the board members of a local public agency may not email each other to develop a collective concurrence as to action to be taken by the board without violating the Ralph M. Brown Act even if the e-mails are also sent to the secretary and chairperson of the agency, the e-mails are posted on the agency's Internet website, and a printed version of each e-mail is reported at the next public meeting of the board." 
	As noted above, interpretations of the Brown Act, which governs local public agencies, are often cited as authority in interpreting similar provisions of the Bagley-Keene Open Meeting Act. 
	Members of a board must refrain from calling or otherwise contacting other members on a one-to-one basis, or conducting serial meetings, in order to discuss, deliberate, or take action outside the meeting on a matter within the subject matter of the board. 
	C. Secret Ballot Prohibited 
	An agency may not vote by secret ballot in a public meeting nor vote in closed session on any matter where discussion, deliberations, or action taken is required to be in an open meeting.  (68 Ops.Cal.Atty.Gen. 65, 69) 
	For example, the election of board officers may not be conducted by secret ballot or in closed session. 
	D. 
	Voting by proxy is not authorized.  (68 Ops.Cal.Atty.Gen. 65, 70) 
	E. 
	Board members should not text or email each other during an open meeting on .  Using electronic devices to communicate secretly on such a matter would violate the law. Where laptops are used by board members at the meeting because the board provides board materials electronically, the board president should make an announcement at the beginning of the meeting as to the reason for the laptops. We suggest the following (or something similar): 
	“You may notice board members accessing their laptops during the meeting. They are 
	using the laptops solely to access the board meeting materials which are in electronic 
	format.” 
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	F. 
	As a general rule, all voting on items of business to be transacted must be done at a public meeting.  However, the Administrative Procedure Act authorizes mail voting on all questions arising under that act. (Govt. Code §11526.) Thus, board members may vote by mail on proposed decisions, stipulated decisions, and other matters in connection with a formal disciplinary case.  No other votes may be cast by mail.  (68 Ops.Cal.Atty.Gen. 65, 69) 
	Beginning January 1, 2015, for each item on which a vote is taken, the minutes must contain a record of how each member voted on that action item.  (For example, Yes – Members A, B, & C; No – Members D & E; Abstain – Member F.) 
	VII. MISCELLANEOUS PROVISIONS 
	There are several provisions governing public meetings which do not fit under any of the above headings, but of which you should be aware. 
	A. 
	Any person who has been appointed as a member of a state body, who has not yet assumed the duties of the office, must conform his or her conduct to the provisions of the Open Meeting Act. 
	A copy of the Bagley-Keene Open Meeting Act must be provided to each agency member upon his or her appointment to office.  Each agency should insure that a copy is given to each new member. (§11121.9.) 
	C. 
	1. 
	No person can be required to register or sign-in or fulfill any other condition in order to attend a public meeting of an agency. While a person who wishes to make public comment may be asked to identify himself or herself for the board's record or minutes, a commenter cannot be compelled to do so or prevented from speaking because the commenter refuses to identify himself or herself. 
	If an attendance list, register, questionnaire, or other similar document is posted at or near the entrance to the room where the meeting is to be held, or is circulated to persons present during the meeting, “it shall state clearly that the signing, registering, or completion of the document is voluntary, and that all persons may attend the meeting regardless of whether a person signs, registers, or completes the document.”  (§11124) 
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	2. 
	A meeting may not be held in any facility that prohibits the admittance of any persons on the basis of race, religious creed, color, national origin, ancestry, or sex.  (§11131) 
	3. 
	All meetings must be accessible to the disabled.  (§11131) 
	4. 
	The Open Meeting Act prohibits holding a meeting in any location where the public is required to pay a fee or make a purchase to attend.  (§11131)  
	A tape or film record of an open and public meeting made by the agency must be made available for public inspection under the California Public Records Act, but may be erased or destroyed 30 days after the taping or recording.  An inspection must be provided without charge on an audio or video tape player made available by the state agency. (§11124.1(b)) 
	Persons attending a public meeting have a right to record the proceedings with an audio or video tape recorder or still or motion picture camera, in the absence of a reasonable finding by the agency that the recording could not continue without noise, illumination, or obstruction of view that constitutes, or would constitute a persistent disruption of the proceedings.  (§11124.1(a)) 
	A state body may not prohibit or otherwise restrict the broadcast of a public meeting in the absence of a reasonable finding that the broadcast cannot be accomplished without noise, illumination, or obstruction of view that would constitute a persistent disruption of the proceedings.  (§11124.1(c))   
	Whether or not webcasting is required, if your meeting is webcast, it is our recommendation that you place the following statement on your agenda: 
	“While the board intends to webcast this meeting, it may not be possible to webcast the entire open meeting due to limitations on resources.” 
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	Items listed on the agenda may be taken up out of order, provided the purpose of moving the agenda items is not to frustrate public or other input on the item.  It is a good practice to note on either the top or the bottom of your agenda that “All times indicated and the order of business are approximate and subject to change,” to alert members of the public this is a possibility. 
	If your agency schedules a multiple day meeting and may move items scheduled for a subsequent day to an earlier day, you should provide notice of this possibility on your agenda. Suggested language is that “Items scheduled for a particular day may be moved to an earlier day to facilitate the board’s business.”  Again, the purpose may not be to frustrate public or other input. 
	I. 
	Section 11125.7 addresses the subject of public comment at board meetings. With specified exceptions, that section requires state agencies to provide an opportunity for members of the public to directly address the state agency on each agenda item before or during the agency's discussion or consideration of the item. This opportunity for comment need not be made available if: 
	If a board wishes to establish a standing rule that discussion of agenda items will be given a specified amount of time, or that public comment will be limited to a certain amount of time, the board may do that by adopting an administrative regulation. (§11125.7(b)) 
	Section 11125.7 was amended, effective June 27, 2016 to provide an equal time provision when the state body limits the time for public comment, by requiring the state body to provide at least twice the allotted time to a member of the public who uses a translator. This amendment is to ensure that non-English speakers receive an equal opportunity to address the state body when simultaneous translation equipment is not used.  (Stats of 2016 chapt. 31 SB 836) 
	The law specifically provides that a state agency may not prohibit public criticism of its policies, programs, or services, or of the acts or omissions of the agency.  (§11125.7(c))   
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	VIII.DISCLOSURE OF DOCUMENTS 
	A. 
	When writings which are public records are distributed to all, or a majority of all, of the members of a board or committee for discussion or consideration at a public meeting, the writings must be made available for public inspection.  Generally, the records must be made available for inspection at the time of distribution to agency members.  (§11125.1(a)) Records exempt from disclosure under Sections 6253.5, 6254 or 6254.7 of the Public Records Act need not be disclosed even though the subject matter of t
	B. 
	When public records pertaining to an agenda item are prepared by the state body or a member of the state body, and distributed to state body members during a meeting, the documents must be made available for public inspection at the meeting.  If records are prepared by some other person, and distributed to members of the state body during a meeting, the documents must be made available for public inspection after the meeting. (§11125.1(b)) Records exempt from public disclosure under specified statutes are n
	Under section 11126.7, an agency may not charge a fee for a notice, including the agenda, of a meeting, and may only charge those fees specifically authorized for public documents that are considered at the meeting 
	At its discretion, an agency may charge a fee to cover reproduction costs for providing the documents required to be made available, as discussed in paragraph (B), immediately above.  If an agency charges a fee, it is limited to the direct costs of duplication authorized in Section 6257 for the reproduction of public records. (§11125.1(c)) 
	Effective January 1, 2003, documents distributed prior to or during a meeting that are public records must be made available, by a person with a disability, in appropriate alternative formats. No extra charge can be imposed for putting those documents into an alternative format. 
	Under previous law, any interested person could commence court action (mandamus, injunction, declaratory relief) to stop or prevent violations or threatened violations of the Open 
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	Meeting Act. SB 95, effective 1/1/98, added the Attorney General and the district attorney to the list of those who may commence such action.  Court costs and reasonable attorney's fees may be awarded to a successful plaintiff to be paid from the funds of the agency.  (§11130.5) 
	SB 95 also expanded the law to authorize the Attorney General, a district attorney, or 
	any interested person to seek court action “to determine whether any rule or action by the 
	state body to penalize or otherwise discourage the expression of one or more of its members 
	is valid or invalid under the laws of this state or of the United States, ...”  (§11130(a)) This 
	appears to be a rather unique provision, and its implications are unknown at this time. 
	SB 95 further expanded the law to authorize the Attorney General, a district attorney, or any interested person to seek a court action to compel a state agency to tape record its closed sessions.  Upon a judgment of a violation of Section 11126, a court could so compel an agency.  Discovery procedures for the tape recordings are also set forth.  (§11130(b), and (c))    
	Section 11130.3 authorizes a person to institute a court action to obtain a judicial determination that an action taken in violation of the notice provisions or the provisions governing closed sessions of the Act is null and void. Court costs and reasonable attorney's fees may also be awarded to a successful plaintiff under this section. This section reinforces the need for a specific, informative agenda as required by Section 11125. 
	These remedies extend to past actions of an agency.  The statute of limitations for bringing an action is 90 days.  (§§11130(c) and 11130.3(a)). 
	Section 11130.7 of the Act provides: 
	"Each member of a state body who attends a meeting of such body in violation of any provision of this article, and where the member intends to deprive the public of information to which the member knows or has reason to know the public is entitled, is guilty of a ." (Emphasis added.) 
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	It is the public policy of this state that public agencies exist to aid in the conduct of the people's business and the proceedings of public agencies be conducted openly so that the public may remain informed. 
	In enacting this article the Legislature finds and declares that it is the intent of the law that actions of state agencies be taken openly and that their deliberation be conducted openly. 
	The people of this state do not yield their sovereignty to the agencies which serve them. The people, in delegating authority, do not give their public servants the right to decide what is good for the people to know and what is not good for them to know.  The people insist on remaining informed so that they may retain control over the instruments they have created. 
	This article shall be known and may be cited as the Bagley-Keene Open Meeting Act. 
	(Added by Stats.1967, c. 1656, p. 4026, § 122. Amended by Stats.1980, c. 1284, p. 4333, § 4;  Stats. 1981, c. 968, p. 3683, § 4.) 
	As used in this article, "state body" means each of the following: 
	(a) Every state board, or commission, 
	(Added by Stats.1967, c. 1656, p. 4026, § 122. Amended by Stats.1980, c. 515, § 1; Stats.1981, c. 968, p. 3683, § 5; Stats.1984, c. 193, § 38. Amended by Stats.1996, c. 1023 (S.B.1497), § 88, eff. Sept. 29, 1996; Stats.1996, c. 1064 (A.B.3351), § 783.1, 
	operative July 1, 1997; Stats.2001, c. 243 (A.B.192), § 1; Amended Stats. 2003 ch 62 § 117 (SB 600), Stats. 2015, c. 537 (S.B. 387), § 22, eff. January 1, 2016.) 
	As used in this article, "state body" does not include any of the following: 
	(a
	(Added by Stats.2001, c. 243 (A.B.192), § 2. Amended by Stats. 2008, c. 344 (S.B. 1145), § 2, eff. Sept. 26, 2008; Stats. 2015, c. 537 (S.B. 387), § 23, eff. January 1, 2016.) 
	The repealed section, added by Stats.1981, c. 968, p. 3684, § 5.2, provided the additional definition of “state body” as a multimember body with authority of state body. 
	§ 11121.5. Repealed by Stats.1984, c. 1158, § 3 
	The repealed section, added by Stats.1994, c. 1179, § 1, amended by Stats.1981, c. 968, § 5.3; Stats.1983, c. 143, § 186, Stats.1983, c. 101, § 60, related to the treatment of state college and university student body organizations as state agencies. Similar provisions were added at Education Code § 89920 et. seq. 
	The repealed section, added by Stats.1980, c. 1284, p. 4333, § 5, amended by Stats.1981, c. 968, p. 3685, § 6, related to representatives of the state body. 
	The repealed section, added by 
	Each state body shall provide a copy of this article to each member of the state body upon his or her appointment to membership or assumption of office. 
	(Added by Stats.1980, c. 1284, p. 4334, § 6. Amended by Stats.1981, c. 714, p. 2659, § 175; Stats.1981, c. 968, p. 3685, § 7.1.) 
	Any person appointed or elected to serve as a member of a state body who has not yet assumed the duties of office shall conform his or her conduct to the requirements of this article and shall be treated for purposes of this article as if he or she has already assumed office. 
	(Added by Stats.1997, c. 949 (S.B.95), § 1.) 
	As used in this article "action taken" means a collective decision made by the members of a state body, a collective commitment or promise by the members of the state body to make a positive or negative decision or an actual vote by the members of a state body when sitting as a body or entity 
	(Added by Stats.1967, c. 1656, p. 4026, § 122. Amended by Stats.1981, c. 968, p. 3685, § 7.3.) 
	(a) As used in this article, “meeting” includes any congregation of a majority of the members of a state body at the same time and place to hear, discuss, or deliberate upon any item that is within the subject matter jurisdiction of the state body to which it pertains. 
	(b)(1) A majority of the members of a state body shall not, outside of a meeting authorized by this chapter, use a series of communications of any kind, directly or through intermediaries, to discuss, deliberate, or take action on any item of business that is within the subject matter of the state body. 
	(2)Paragraph (1) shall not be construed to prevent an employee or official of a state agency from engaging in separate conversations or communications outside of a meeting authorized by this chapter with members of a legislative body in order to answer questions or provide information regarding a matter that is within the subject matter jurisdiction of the state agency, if that person does not communicate to members of the legislative body the comments or position of any other member or members of the legis
	noticed meeting of another state body or of a legislative body of a local agency as defined members do not discuss among themselves, other than as part of the scheduled meeting, business of a specific nature that is within the subject matter jurisdiction of the other state body. 
	(Added by Stats.2001, c. 243 (A.B.192), § 6. 
	(a) All meetings of a state body shall be open and public and all persons shall be permitted to attend any meeting of a state body except as otherwise provided in this article. 
	(b)(1) This article does not prohibit a state body from holding an open or closed meeting by teleconference for the benefit of the public and state body. The meeting or proceeding held by teleconference shall 
	(F) At least one member of the state 
	(Added by Stats.1967, c. 1656, p. 4026, § 122. Amended by Stats.1981, c. 968, p. 3685, § 7.5; 
	All meetings of a state body that are open and public shall meet the protections and prohibitions contained in Section 202 of the Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and the federal rules and regulations adopted in implementation thereof. 
	(Added by Stats. 2002, c. 300 (A.B. 3035), § 1.) 
	No person shall be required, as a condition to attendance at a meeting of a state body, to register his or her name, to provide other information, to complete a questionnaire, or otherwise to fulfill any condition precedent to his or her attendance. 
	If an attendance list, register, questionnaire, or other similar document is posted at or near the entrance to the room where the meeting is to be held, or is circulated to persons present during the meeting, it shall state clearly that the signing, registering, or completion of the document is voluntary, and that all persons may attend the meeting regardless of whether a person signs, registers, or completes the document. 
	(Added by Stats.1967, c. 1656, p. 4026, § 122. Amended by Stats.1981, c. 968, p. 3685, § 8.) 
	(a) Any person attending an open and public meeting of the state body shall have the right to record the proceedings with an audio or video recorder or a still or motion picture camera in the absence of a reasonable finding by the state body that the recording cannot continue without noise, illumination, or obstruction of view that constitutes, or would constitute, a persistent disruption of the proceedings. 
	(Added by Stats.1980, c. 1284, p. 4334, § 7. Amended by Stats.1981, c. 968, p. 3685, § 9; 
	(a) The state body shall provide notice of its meeting to any person who requests that notice in writing. Notice shall be given and also made available on the Internet at least 10 days in advance of the meeting, and shall include the name, address, and telephone number of any person who can provide further information prior to the meeting, but need not include a list of witnesses expected to appear at the meeting. The written notice shall additionally include the address of the 
	(Added by Stats.1967, c. 1656, p. 4026, § 122. Amended by Stats.1973, c. 1126, p. 2291, § 1; Stats.1975, c. 708, p. 1695, § 1; Stats.1979, c. 284, § 1, eff. July 24, 1979; Stats.1981, c. 968, p. 3685, § 
	10. Amended by Stats.1997, c. 949 (S.B.95), § 3; Stats.1999, c. 393 (A.B.1234), § 1; Stats.2001, c. 243 (A.B.192), § 8; Stats. 2002, c. 300 (A.B. 3035), § 2.) 
	11125.1. Agendas and other writings distributed for discussion or consideration at public meetings; public records; Franchise Tax Board; inspection; availability on the Internet; closed sessions 
	(a) Notwithstanding Section 6255 or any other provisions of law, agendas of public meetings and other writings, when distributed to all, or a majority of  all, of the members of a state body by any person in connection with a matter subject to 
	discussion or consideration at a public 
	meeting of the body, are disclosable public records under the California Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1), and shall be made available upon request without delay. However, this section shall not include any writing exempt from public disclosure under Section 6253.5, 6254, or 6254.7 of this code, or Section 489.1 or 583 of the Public Utilities Code. 
	to inspect any record required to be disclosed by that act, or to limit the public's right to inspect any record covered by that act. This section shall not be construed to be applicable to any writings solely because they are properly discussed in a closed session of a state body. Nothing in this article shall be construed to require a state body to place any paid advertisement or any other paid notice in any publication. 
	(f) "Writing" for purposes of this section means " writing" as defined under Section 6252. 
	(Added by Stats.1975, c. 959, p. 2238, § 4. Amended by Stats.1980, c. 1284, p. 4334, § 8; Stats.1981, c. 968, p. 3686, § 10.1. Amended by Stats.1997, c. 949 (S.B.95), § 4; Stats.2001, c. 670 (S.B.445), § 1; Stats. 2002, c. 300 (A.B. 3035), § 3.5.); Stats. 2005, c. 188 (A.B. 780), § 1.) 
	Any state body shall report publicly at a subsequent public meeting any action taken, and any rollcall vote thereon, to appoint, employ, or dismiss a public employee arising out of any closed session of the state body. 
	(Added by Stats.1980, c. 1284, p. 4335, § 9. Amended by Stats.1981, c. 968, p. 3687, § 10.3.) 
	(a) Notwithstanding Section 11125, a 
	(Added by Stats.1994, c. 1153 (A.B.3467), § 2. Amended by Stats.2001, c. 243 (A.B.192), § 9.) 
	11125.4. Special meetings; authorized purposes; notice; required finding of hardship or need to protect public interest 
	dispensed with as to any member who is actually present at the meeting at the time it convenes. Notice shall be required pursuant to this section regardless of whether any action is taken at the special meeting. 
	(c) At the commencement of any special meeting, the state body must make a finding in open session that the delay necessitated by providing notice 10 days prior to a meeting as required by Section 11125 would cause a substantial hardship on the body or that immediate action is required to protect the public interest. The finding shall set forth the specific facts that constitute the hardship to the body or the impending harm to the public interest. The finding shall be adopted by a two-thirds vote of the bo
	(Added by Stats.1997, c. 949 (S.B.95), § 5. Amended by Stats.1999, c. 393 (A.B.1234), § 2; Stats.2004, c. 576 (A.B.1827), § 1.); Stats. 2007, c. 92 (S.B. 519), § 1.) 
	(a) In the case of an emergency situation involving matters upon which prompt action is necessary due to the disruption or threatened disruption of public facilities, a state body may hold an emergency meeting without complying with the 10-day notice requirement of Section 11125 or the 48-hour notice requirement of Section 11125.4. 
	shall be posted for a minimum of 10 days in a public place, and also made available on the Internet for a minimum of 10 days, as soon after the meeting as possible. 
	(Amended by Stats.1992, c. 1312 (A.B.2912), § 11, eff. Sept. 30, 1992; Stats.1997, c. 949 (S.B.95), § 6; Stats.1999, c. 393 (A.B.1234), § 3.) 
	finding in open session that the delay necessitated by providing notice 10 days prior to a meeting as required by Section 11125 or 48 hours prior to a meeting as required by Section 11125.4 would significantly adversely impact the economic benefits of a fishery to the participants in the fishery and to the people of the state or significantly adversely impact the sustainability of a fishery managed by the state.  The finding shall set forth the specific facts that constitute the impact to the economic benef
	(Added by Stats.1998, c. 1052 (A.B.1241), S 21.) 
	11125.7. Agenda item discussion before state body;  opportunity for public address;  regulation by state body; freedom of expression;  application of provisions 
	limiting the total amount of time allocated for public comment on particular issues and for each individual speaker. 
	(c)(1) twice the allotted time to a member of the 
	Board pursuant to Sections 13963 and 
	(h)This section is not applicable to agenda items that involve decisions of the Public Utilities Commission regarding adjudicatory hearings held pursuant to  For all other agenda items, the commission shall provide members of the public, other than those who have already participated in the proceedings underlying the agenda item, an opportunity to directly address the commission before or during the commission's consideration of the item. 
	71, eff. June 27, 2016.) 
	11125.8. Hearings to consider crimes against minors or crimes of sexual assault or domestic violence;  identification of applicant;  disclosure of nature of hearing 
	(a) Notwithstanding Section 11131.5, in any hearing that the Government Claims Board conducts pursuant to Section 13963.1 and that the applicant or applicant's representative does not request be open to the public, no notice, agenda, announcement, or report required under this article need identify the applicant. 
	(b)In any hearing that the board conducts pursuant to Section 13963.1 and that the applicant or applicant's representative does not request be open to the public, the board shall disclose that the hearing is being held pursuant to Section 13963.1. That disclosure shall be deemed to satisfy the requirements of subdivision (a) of Section 11126.3. 
	(Added by Stats.1997, c. 949 (S.B.95), § 9.; Amended by Stats. 2006, c. 538 (S.B. 1852, § 249; Stats. 2016, c. 31 (S.B. 836), § 72, eff. June 27, 2016.) 
	Regional water quality control boards shall comply with the notification guidelines in Section 11125 and, in addition, shall do both of the following: 
	(a) Notify, in writing, all clerks of the city councils and county boards of supervisors within the regional board's jurisdiction of any and all board hearings at least 10 days prior to the hearing.  Notification shall include an agenda for the meeting with contents as described in subdivision (b) of Section 11125 as well as the name, address, and telephone number of any person who can provide further information prior to the meeting, but need not include a list of witnesses expected to appear at the meetin
	(b)Notify, in writing, all newspapers with a circulation rate of at least 10,000 within the regional board's jurisdiction of any and all board hearings, at least 10 days prior to the hearing.  Notification shall include an agenda for the meeting with contents as described in subdivision (b) of Section 11125 as well as the name, address, and telephone number of any person who can provide further information prior to the meeting, but need not include a list of witnesses expected to appear at the meeting. 
	(Added by Stats.1997, c. 301 (A.B.116), § 1.) 
	§ 11126. Closed sessions. 
	(a)(1) Nothing in this article shall be construed to prevent a state body from holding closed sessions during a regular or special meeting to consider the appointment, employment, evaluation of performance, or dismissal of a public employee or to hear complaints or charges brought against that employee by another person or employee unless the employee requests a public hearing. 
	(2)As a condition to holding a closed session on the complaints or charges to consider disciplinary action or to consider dismissal, the employee shall be given written notice of his or her right to have a public hearing, rather than a closed session, and that notice shall be delivered to the employee personally or by mail at least 24 hours before the time for holding a regular or special meeting. If notice is not given, any 
	persons engaged in businesses or professions from conducting a closed session to discuss matters that the advisory body has found would constitute an unwarranted invasion of the privacy of an individual licensee or applicant if discussed in an open meeting, provided the advisory body does not include a quorum of the members of the state body it advises. Those matters may include review of an applicant's qualifications for licensure and an inquiry specifically related to the state body's enforcement program 
	or gifts, donations, and bequests that the donor or proposed donor has requested in writing to be kept confidential. 
	(D) For purposes of this paragraph, 
	“lease” includes renewal or renegotiation of 
	a lease. 
	(E) Nothing in this paragraph shall preclude a state body from holding a closed session for discussions regarding eminent domain proceedings pursuant to subdivision (e). 
	(8)Prevent the California 
	and performance data of manufacturers. 
	session pursuant to this paragraph, a state body shall also be exempt from the provisions of paragraph (7) relating to the identification of real properties prior to the closed session. 
	(17)Prevent a state body, or boards, commissions, administrative officers, or other representatives that may properly be designated by law or by a state body, from holding closed sessions with its representatives in discharging its responsibilities under Chapter 10 
	10.3, or Chapter 10.7 (commencing with  of Division 4 of Title 1 as the sessions relate to salaries, salary schedules, or compensation paid in the form of fringe benefits. For the purposes enumerated in the preceding sentence, a state body may also meet with a state conciliator who has intervened in the proceedings. 
	(18)(A) Prevent a state body from holding closed sessions to consider matters posing a threat or potential threat of criminal or terrorist activity against the personnel, property, buildings, facilities, or equipment, including electronic data, owned, leased, or controlled by the state body, where disclosure of these considerations could compromise or impede the safety or security of the personnel, property, buildings, facilities, or equipment, including electronic data, owned, leased, or controlled by the 
	(B) Notwithstanding any other provision of law, a state body, at any regular 
	(d)(1) Notwithstanding any other provision of law, any meeting of the Public Utilities Commission at which the rates of entities under the commission's jurisdiction are changed shall be open and public. 
	(B)(i) A point has been reached where, in the opinion of the state body on the advice of its legal counsel, based on existing facts and circumstances, there is a 
	(iii) For purposes of this subdivision, 
	“litigation” includes any adjudicatory 
	proceeding, including eminent domain, before a court, administrative body exercising its adjudicatory authority, hearing officer, or arbitrator. 
	(iv)Disclosure of a memorandum required under this subdivision shall not be deemed as a waiver of the lawyer-client privilege, as provided for under Article 3 
	the applicant's qualifications. 
	disclosure of which is prohibited by law 
	relating to the development of rates and competitive strategy for plans offered pursuant to Chapter 15 (commencing with  of Part 3 of Division 5 of Title 2. 
	(2)To the extent that matters related 
	(Added by Stats.1967, c. 1656, p. 4026, § 122. Amended by Stats.1968, c. 1272, p. 2396, § 1; Stats.1970, c. 346, p. 741, § 5; Stats.1972, c. 431, p. 791, § 43; Stats.1972, c. 1010, p. 1872, § 63, eff. Aug. 17, 1972, operative July 1, 1972; Stats.1974, c. 1254, p. 2713, § 1; Stats.1974, c. 1539, p. 3525, § 1; Stats.1975, c. 197, p. 570, § 1; Stats.1975, c. 959, p. 2238, § 5; Stats.1977, c. 730, p. 2318, § 5, eff. Sept. 12, 1977; Stats.1980, c. 1197, p. 4043, § 1; Stats.1980, c. 1284, p. 4338, § 11; Stats.198
	p. 1096, § 1; Stats.1981, c. 968, p. 3688, § 12; Stats.1982, c. 454, p. 1842, § 40; Stats.1983, c. 143, § 187; Stats.1984, c. 678, § 1; Stats.1984, c. 1284, § 4; Stats.1985, c. 186, § 1; Stats.1985, c. 1091, § 1; 
	The state body shall designate a clerk or other officer or employee of the state body, who shall then attend each closed session of the state body and keep and enter in a minute book a record of topics discussed and decisions made at the meeting.  The minute book made pursuant to this section is not a public record subject to inspection pursuant to the California Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1), and shall be kept confidential.  The minute book shall b
	(Added by Stats.1980, c. 1284, p. 4340, § 12. Amended by Stats.1981, c. 968, p. 3691, § 13.) 
	(Added by Stats.2004, c. 576 (A.B.1827), § 2.) 
	11126.3. Disclosure of nature of items to be discussed in closed session; scope of session; notice of meeting; announcement of pending litigation; unnecessary disclosures; disclosures at open session following closed session 
	(a) Prior to holding any closed session, the state body shall disclose, in an open meeting, the general nature of the item or items to be discussed in the closed 
	Education Code and of any order or notice required by Section 11129. 
	(g) The announcements required to 
	(Added by Stats.1980, c. 1284, p. 4341, § 13. 
	Amended by Stats.1981, c. 968, p. 3692, § 14; Stats.1987, c. 1320, § 3.  Amended by Stats.1997, c. 949 (S.B.95), § 10; Stats.1998, c. 210 (S.B.2008), § 2; Stats.2001, c. 243 (A.B.192), § 11.) 
	11126.4. Closed sessions of Gambling Control Commission; information prohibited from being disclosed by law or tribal-state gaming compact; limitations; public notice 
	(d)  Action taken on agenda items discussed pursuant to this section shall be taken in open session. 
	(Added by Stats. 2005, c. 274 (S.B. 919), § 1.) 
	In the event that any meeting is willfully interrupted by a group or groups of persons so as to render the orderly conduct of such meeting unfeasible and order cannot be restored by the removal of individuals who are willfully interrupting the meeting the state body conducting the meeting may order the meeting room cleared and continue in session.  Nothing in this section shall prohibit the state body from establishing a procedure for readmitting an individual or individuals not responsible for willfully di
	(Added by Stats.1970, c. 1610, p. 3385, § 1. 
	Amended by Stats.1981, c. 968, p. 3692, § 15.) 
	No fees may be charged by a state body for providing a notice required by Section 11125 or for carrying out any provision of this article, except as specifically authorized pursuant to this article. 
	(Added by Stats.1980, c. 1284, p. 4341, § 14. Amended by Stats.1981, c. 968, p. 3692, § 16.) 
	Each provision of this article shall apply to every state body unless the body is specifically excepted from that provision by law or is covered by any other conflicting provision of law. 
	(Added by Stats.1967, c. 1656, p. 4026, § 122. Amended by Stats.1981, c. 968, p. 3692, § 17.) 
	Each closed session of a state body shall be held only during a regular or special meeting of the body. 
	(Added by Stats.1967, c. 1656, p. 4026, § 122. Amended by Stats.1980, c. 1284, p. 4341, § 15;  Stats.1981, c. 968, p. 3692, § 18.) 
	The state body may adjourn any regular, adjourned regular, special, or adjourned special meeting to a time and place specified in the order of adjournment.  Less than a quorum may so adjourn from time to time.  If all members are absent from 
	(Added by Stats.1997, c. 949 (S.B.95), § 11.) 
	Any hearing being held, or noticed or ordered to be held by a state body at any meeting may by order or notice of continuance be continued or recontinued to any subsequent meeting of the state body in the same manner and to the same extent set forth in Section 11128.5 for the adjournment of meetings.  A copy of the order or notice of continuance shall be conspicuously posted on or near the door of the place where the hearing was held within 24 hours 
	(Added by Stats.1967, c. 1656, p. 4026, § 122. Amended by Stats.1981, c. 968, p. 3692, § 19. Amended by Stats.1997, c. 949 (S.B.95), § 12.) 
	11130. Actions to prevent violations or determine applicability of article; validity of rules discouraging expression; audio recording of closed sessions; discovery procedures for recordings 
	recordings for the period and under the terms of security and confidentiality the court deems appropriate. 
	(c)(1) Each recording so kept shall be immediately labeled with the date of the closed session recorded and the title of the clerk or other officer who shall be custodian of the recording. 
	(Added by Stats.1967, c. 1656, p. 4026, § 122. Amended by Stats.1969, c. 494, p. 1106, § 1; 
	11130.3. Judicial determination action by state body in violation of §§ 11123 or 11125 null and void; action by interested person; grounds 
	(a) Any interested person may commence an action by mandamus, injunction, or declaratory relief for the purpose of obtaining a judicial determination that an action taken by a state body in violation of Section 11123 or 11125 is null 
	(Amended by Stats.1999, c. 393 (A.B.1234), § 5.) 
	A court may award court costs and reasonable attorney's fees to the plaintiff in an action brought pursuant to Section 11130 or 11130.3 where it is found that a state body has violated the provisions of this article.  The costs and fees shall be paid by the state body and shall not become a 
	A court may award court costs and reasonable attorney's fees to a defendant in any action brought pursuant to Section 11130 or 11130.3 where the defendant has prevailed in a final determination of the action and the court finds that the action was clearly frivolous and totally lacking in merit. 
	(Added by Stats.1975, c. 959, p. 2240, § 6. Amended by Stats.1981, c. 968, p. 3693, § 21;  Stats.1985, c. 936, § 2.) 
	Each member of a state body who attends a meeting of that body in violation of any provision of this article, and where the member intends to deprive the public of information to which the member knows or has reason to know the public is entitled under this article, is guilty of a misdemeanor. 
	(Added by Stats.1980, c. 1284, p. 4341, § 16. Amended by Stats.1981, c. 968, p. 3693, § 22. Amended by Stats.1997, c. 949 (S.B. 95), § 14.) 
	No state agency shall conduct any meeting, conference, or other function in any facility that prohibits the admittance of any person, or persons, on the basis of ancestry, or any characteristic listed or defined in Section 11135 or that is inaccessible to disabled persons, or where members of the 
	(Added by Stats.1970, c. 383, p. 798, § 1. Amended by Stats.1981, c. 968, p. 3693, § 23. Amended by Stats.1997, c. 949 (S.B.95), § 15.; Stats. 2007, c. 568 (A.B. 14), § 32.) 
	No notice, agenda, announcement, or report required under this article need identify any victim or alleged victim of crime, tortious sexual conduct, or child abuse unless the identity of the person has been publicly disclosed. 
	(Added by Stats.1997, c. 949 (S.B.95), § 16.) 
	Except as expressly authorized by this article, no closed session may be held by any state body. 
	(Added by Stats.1987, c. 1320, § 4.) 
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